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Improvement Trust Bathindka ... Appellant
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Sukhpal Singh and another .. Respondents

CORAM: HON'BLE MR. JUSTICE RAJBIR SEHRAWAT

Present :  Mr. Sunil Kumar, Advocate,
for the appellant.

Mr. Rajan Bansal, Advocate,
for the respondents.
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RAJBIR SEHRAWAT, J. (ORAL)

This appeal has been filed by the appellant/defendant for setting
aside the judgment and decree dated 28.03.2012 passed by the Trial Court
whereby the suit for mandatory injunction was decreed, and the judgment
and decree dated 28.04.2014 passed by the Appellate Court, whereby appeal
filed by the appellant defendant was dismissed.

The essential argument raised by the learned counsel for the
appellant is that before the lower Appellate Court; an application under
Order 41 Rule 27 of the Code of Civil Procedure was also moved praying
for leading additional evidence. However, without finally deciding the said
application, judgment and decree dated 28.04.2014 have been passed by the
lower Appellate Court. Learned counsel has also submitted that Hon'ble the
Supreme Court in the case of Harju (since deceased) through his

proposed legal heirs and others Vs. Phulari (Smt) alias Churmarawati
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and others, 2005(10) SCC 191, has held that without deciding the
application for additional evidence, final judgment and decree could not be
passed.

In view of the above, the judgment and decree dated 28.04.2014
passed by the lower Appellate Court are set aside and the matter is remanded
to the lower Appellate Court for deciding the appeal afresh; after taking a

decision on the application under Order 41 Rule 27 CPC moved by the

appellant.
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