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(zf)     "misbranded food"   means an article of food- 

(A)  if it is purported, or is represented to be, or is being- 

(i) offered  or  promoted  for  sale  with  false,  misleading  or

deceptive claims either; 

(a) upon the label of the package, or 

(b) through advertisement, or 

(ii) sold by a name which belongs to another article of food;

or 

(iii) offered  or  promoted  for  sale  under  the  name  of  a

fictitious  individual  or  company  as  the  manufacturer  or

producer of the article as borne on the package or containing

the article or the label on such package; or 

(B)  if the article is sold in packages which have been sealed or

prepared by or at the instance of the manufacturer or producer

bearing his name and address but- 

(i)  the  article  is  an  imitation  of,  or  is  a  substitute  for,  or

resembles in a manner likely to deceive, another article of

food under the name of which it is sold, and is not plainly
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and  conspicuously  labelled  so  as  to  indicate  its  true

character; or 

(ii)  the package containing the article  or  the label  on the

package bears any statement, design or device regarding the

ingredients  or  the  substances  contained  therein,  which  is

false  or  misleading  in  any  material  particular,  or  if  the

package is otherwise deceptive with respect to its contents;

or 

(iii)  the article is offered for sale as the product of any place

or country which is false; or 

(C)  if the article contained in the package- 

(i) contains any artificial flavouring, colouring or chemical

preservative and the package is without a declaratory label

stating that  fact  or  is  not  labelled in  accordance with  the

requirements of this Act or regulations made thereunder or is

in contravention thereof; or 

(ii)  is offered for sale for special dietary uses, unless its label

bears such information as may be specified by regulation,

concerning its vitamins, minerals or other dietary properties

in order sufficiently to inform its purchaser as to its value for

such use; or 

(iii)  is not conspicuously or correctly stated on the outside

thereof within the limits of variability laid down under this

Act. 

(zx)     "sub-standard"   - an article of food shall be deemed to

be sub-standard if it does not meet the specified standards

but not so as to render the article of food unsafe; 

(zz)     "unsafe food"   means an article of food whose nature,

substance or quality is so affected as to render it injurious to

health: 

(i) by  the  article  itself,  or  its  package  thereof,  which  is

composed,  whether  wholly  or  in  part,  of  poisonous  or

deleterious substances; or 
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(ii) by the article consisting, wholly or in part, of any filthy,

putrid, rotten, decomposed or diseased animal substance

or vegetable substance; or 

(iii) by virtue of its unhygienic processing or the presence

in that article of any harmful substance; or 

(iv) by the substitution of any inferior or cheaper substance

whether wholly or in part; or 

(v) by addition of a substance directly or as an ingredient

which is not permitted; or 

(vi) by  the  abstraction,  wholly  or  in  part,  of  any  of  its

constituents; or 

(vii) by the article being so coloured, flavoured or coated,

powdered or polished, as to damage or conceal the article

or to make it appear better or of greater value than it really

is; or 

(viii) by  the  presence  of  any  colouring  matter  or

preservatives other than that specified in respect thereof; or

(ix) by  the  article  having  been  infected  or  infested  with

worms, weevils or insects; or

(x) by virtue of its being prepared, packed or kept under

insanitary conditions; or

(xi) by virtue of its being mis-branded or sub-standard or

food containing extraneous matter; or 

(xii) by  virtue  of  containing  pesticides  and  other

contaminants  in  excess  of  quantities  specified  by

regulations.

29. Authorities responsible for enforcement of Act.�

(1) The  Food  Authority  and  the  State  Food  Safety

Authorities shall be responsible for the enforcement of this

Act.

(2) The  Food  Authority  and  the  State  Food  Safety

Authorities  shall  monitor  and  verify  that  the  relevant

requirements of law are fulfilled by food business operators

at all stages of food business.
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(3) The authorities shall maintain a system of control and

other  activities  as  appropriate  to  the  circumstances,

including  public  communication  on  food  safety  and  risk,

food  safety  surveillance  and  other  monitoring  activities

covering all stages of food business.

(4) The  Food  Safety  Officers  shall  enforce  and  execute

within their area the provisions of this Act with respect to

which  the  duty  is  not  imposed  expressly  or  by  necessary

implication on some other authority.

(5) The regulations under this Act shall specify which of the

Food Safety Officers are to enforce and execute them, either

generally or in relation to cases of a particular description

or a particular area,  and any such regulations or orders

may provide for the giving of assistance and information, by

any  authority  concerned  in  the  administration  of  the

regulations or orders, or of any provisions of this Act, to any

other  authority  so  concerned,  for  the  purposes  of  their

respective duties under them.

(6) The  Commissioner  of  Food  Safety  and  Designated

Officer shall exercise the same powers as are conferred on

the  Food  Safety  Officer  and  follow  the  same  procedure

specified in this Act.

37.  Food  Safety  Officer.–(1)  The  Commissioner  of  Food

Safety  shall,  by  notification,  appoint  such  persons  as  he

thinks fit, having the qualifications prescribed by the Central

Government, as Food Safety Officers for such local areas as

he  may  assign  to  them  for  the  purpose  of  performing

functions under this Act and the rules and regulations made

thereunder.

(2) The State Government may authorise any officer of the

State  Government  having  the  qualifications  prescribed

under sub�section (1) to perform the functions of a Food

Safety Officer within a specified jurisdiction.
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38.  Powers  of  Food  Safety  Officer.–(1)  The  Food  Safety

Officer may– (a) take a sample–

(i) of any food, or any substance, which appears to him to

be  intended  for  sale,  or  to  have  been  sold  for  human

consumption; or

(ii) of any article of food or substance which is found by

him on or in any such premises; which he has reason to

believe that it may be required as evidence in proceedings

under  any  of  the  provisions  of  this  Act  or  of  the

regulations or orders made thereunder; or

(b) seize any article of food which appears to the Food

Safety Officer to  be in contravention of this  Act  or the

regulations made thereunder; and 

(c)  keep  it  in  the  safe  custody  of  the  food  business

operator such article of food after taking a sample; and

in  both  cases  send  the  same  for  analysis  to  a  Food

Analyst for the local area within which such sample has

been taken:

Provided  that  where  the  Food  Safety  Officer  keeps  such

article in the safe custody of the food business operator, he

may require the food business operator to execute a bond

for a sum of money equal to the value of such article with

one or more sureties as the Food Safety Officer deems fit

and  the  food  business  operator  shall  execute  the  bond

accordingly. 

(2) The Food Safety Officer may enter and inspect any place

where the article of food is manufactured, or stored for sale,

or stored for the manufacture of any other article of food, or

exposed or exhibited for sale and where any adulterant is

manufactured or kept, and take samples of such articles of

food or adulterant for analysis.

(3) Where any sample is taken, its cost calculated at the rate

at which the article is usually sold to the public shall be

paid to the person from whom it is taken.
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(4) Where any article of food seized under clause (b) of sub�

ection  (1)  is  of  a  perishable  nature  and  the  Food  Safety

Officer  is  satisfied  that  such  article  of  food  is  so

deteriorated  that  it  is  unfit  for  human  consumption,  the

Food Safety Officer may, after giving notice in writing to the

food business operator, cause the same to be destroyed.

(5) The Food Safety Officer shall, in exercising the powers

of  entry  upon,  and  inspection  of  any  place  under  this

section, follow, as far as may be, the provisions of the Code

of  Criminal  Procedure,  1973  (2  of  1974)  relating  to  the

search or inspection of a place by a police officer executing

a search warrant issued under that Code.

(6)  Any  adulterant  found  in  the  possession  of  a

manufacturer or distributor of, or dealer in, any article of

food or in any of the premises occupied by him as such and

for the possession of which he is unable to account to the

satisfaction  of  the  Food Safety  Officer  and any books  of

account  or  other  documents  found  in  his  possession  or

control and which would be useful for, or relevant to, any

investigation or proceeding under this Act, may be seized by

the Food Safety Officer  and a sample of  such adulterant

submitted for analysis to a Food Analyst:

    Provided  that  no  such  books  of  account  or  other

documents shall be seized by the Food Safety Officer except

with the previous approval of the authority to which he is

subordinate. 

(7) Where the Food Safety Officer takes any action under

clause  (a)  of  sub�section  (1),  or  sub�section  (2),  or  sub�

section (4) or  sub�section (6),  he shall,  call one or more

persons to be present at the time when such action is taken

and take his or their signatures.

(8)  Where  any books  of  account  or  other  documents  are

seized under sub�section (6), the Food Safety Officer shall,

within a period not exceeding thirty days from the date of

seizure, return the same to the person from whom they were
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seized after copies thereof or extracts therefrom as certified

by that person in such manner as may be prescribed by the

Central Government have been taken:

Provided that where such person refuses to so certify and a

prosecution has been instituted against him under this Act,

such books of account or other documents shall be returned

to him only after copies thereof and extracts therefrom as

certified by the court have been taken. 

(9) When any adulterant is seized under sub�section (6), the

burden  of  proving  that  such  adulterant  is  not  meant  for

purposes of adulteration shall be on the person from whose

possession such adulterant was seized.

(10)  The Commissioner of  Food Safety may from time to

time issue guidelines with regard to exercise of powers of

the Food Safety Officer, which shall be binding:

  Provided that the powers of such Food Safety Officer may

also be revoked for a specified period by the Commissioner

of Food Safety. 

41. Power of search, seizure, investigation, prosecution and

procedure thereof.–(1) Notwithstanding anything contained

in sub�section (2) of section 31, the Food Safety Officer may

search any place, seize any article of food or adulterant, if

there is  a  reasonable doubt about  them being involved  in

commission  of  any  offence  relating  to  food  and  shall

thereafter inform the Designated Officer of the actions taken

by him in writing:

Provided  that  no  search  shall  be  deemed  to  be

irregular by reason only of  the fact that  witnesses for  the

search are not inhabitants of the locality in which the place

searched is situated. 

(2)  Save  as  in  this  Act  otherwise  expressly  provided,

provisions of  the Code of  Criminal Procedure, 1973 (2  of

1974) relating to search, seizure, summon, investigation and

prosecution, shall apply, as far as may be, to all action taken

by the Food Safety Officer under this Act.

JITESH LAL
2023.11.02 12:07
I attest to the accuracy and
integrity of this document



������������	
��
��
�
�����������������������������������������������������������������������������������������

42.  Procedure  for  launching  prosecution.–(1)  The  Food

Safety  Officer  shall  be  responsible  for  inspection  of  food

business, drawing samples and sending them to Food Analyst

for analysis.

(2) The Food Analyst after receiving the sample from the Food

Safety Officer shall analyse the sample and send the analysis

report  mentioning  method  of  sampling  and  analysis  within

fourteen  days  to  Designated  Officer  with  a  copy  to

Commissioner of Food Safety.

(3) The Designated Officer after scrutiny of the report of Food

Analyst  shall  decide  as  to  whether  the  contravention  is

punishable with imprisonment or fine only and in the case of

contravention punishable with imprisonment, he shall send his

recommendations within fourteen days to the Commissioner of

Food Safety for sanctioning prosecution.

(4) The Commissioner of Food Safety shall, if he so deems fit

decide,  within  the  period  prescribed  by  the  Central

Government, as per the gravity of offence, whether the matter

be referred to,–

(a)  a  court  of  ordinary  jurisdiction  in  case  of  offences

punishable with imprisonment for a term up to three years; or 

(b)  a  Special  Court  in  case  of  offences  punishable  with

imprisonment  for  a  term exceeding  three  years  where  such

Special Court is established and in case no Special Court is

established, such cases shall be tried by a Court of ordinary

jurisdiction. 

(5)  The  Commissioner  of  Food  Safety  shall  communicate  his

decision  to  the  Designated  Officer  and  the  concerned  Food

Safety  Officer  who  shall  launch  prosecution  before  courts  of

ordinary jurisdiction or Special Court, as the case may be; and

such communication shall also be sent to the purchaser if  the

sample was taken under section 40.
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45. Food Analysts.–The Commissioner of Food Safety may, by

notification, appoint such persons as he thinks fit, having the

qualifications  prescribed  by  the  Central  Government,  to  be

Food Analysts for such local areas as may be assigned to them

by the Commissioner of Food Safety:

 Provided that no person, who has any financial interest in the

manufacture or sale of any article of food shall be appointed

to be a Food Analyst under this section: 

Provided  further  that  different  Food  Analysts  may  be

appointed for different articles of food.

46. Functions of Food Analyst.5(1) On receipt of a package

containing a sample for analysis from a Food Safety Officer or

any other person, the Food Analyst shall compare the seal on

the container and the outer cover with specimen impression

received separately and shall note the conditions of the seal

thereon:

Provided that in case a sample container received by the

Food Analyst is found to be in broken condition or unfit for

analysis, he shall within a period of seven days from the date

of receipt of such sample inform the Designated Officer about

the same and send requisition to him for sending second part

of the sample. 

(2) The Food Analyst shall cause to be analysed such

samples  of  article  of  food  as  may be  sent  to  him by  Food

Safety Officer or by any other person authorised under this

Act.

(3) The Food Analyst shall, within a period of fourteen days

from the date of receipt of any sample for analysis, send—

(i)  where  such  sample  is  received  under  section  38  or

section  47,  to  the  Designated Officer,  four  copies of  the

report indicating the method of sampling and analysis; and

(ii) where such sample is received under section 40, a copy

of  the  report  indicating  the  method  of  sampling  and
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analysis to the person who had purchased such article of

food with a copy to the Designated Officer:

   Provided that in case the sample cannot be analysed within

fourteen days of its receipt, the Food Analyst shall inform the

Designated  Officer  and  the  Commissioner  of  Food  Safety

giving  reasons  and  specifying  the  time  to  be  taken  for

analysis. 

(4)  An  appeal against  the report  of  Food Analyst  shall  lie

before  the  Designated  Officer  who  shall,  if  he  so  decides,

refer the matter to the referral food laboratory as notified by

the Food Authority for opinion.�

51. Penalty for sub�standard food.–Any person who whether

by himself or by any other person on his behalf manufactures

for sale or stores or sells or distributes or imports any article

of food for human consumption which is sub�standard, shall

be liable to a penalty which may extend to five lakh rupees.

52.  Penalty  for  misbranded  food.–(1)  Any  person  who

whether  by  himself  or  by  any  other  person  on  his  behalf

manufactures  for  sale  or  stores  or  sells  or  distributes  or

imports any article of food for human consumption which is

misbranded, shall be liable to a penalty which may extend to

three lakh rupees.

(2)  The  Adjudicating  Officer  may  issue  a  direction  to  the

person found guilty of an offence under this section, for taking

corrective action to rectify the mistake or such article of food

shall be destroyed.

59. Punishment for unsafe food.–Any person who, whether by

himself or by any other person on his behalf, manufactures for

sale or stores or sells or distributes or imports any article of

food  for  human  consumption  which  is  unsafe,  shall  be

punishable,–

(i)  where  such  failure  or  contravention  does  not  result  in

injury, with imprisonment for a term which may extend to six

months  and  also  with  fine  which  may  extend  to  one  lakh

rupees;
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(ii)  where  such  failure  or  contravention  results  in  a  non�

grievous  injury,  with  imprisonment  for  a  term  which  may

extend to  one year and also with  fine which may extend to

three lakh rupees;

(iii) where such failure or contravention results in a grievous

injury, with imprisonment for a term which may extend to six

years and also with fine which may extend to five lakh rupees;

(iv) where such failure or contravention results in death, with

imprisonment for a term which shall not be less than seven

years but which may extend to imprisonment for life and also

with fine which shall not be less than ten lakh rupees.

..� "
���������������7����������������� #��
�����������������������
�

������������������������	3

*� �Inderpal  &  another  Versus  State  of  Haryana,  CRM�M�

11688�2011, decided on 18.12.2013���
���'�����
������������	3�

� � �“This petition under Section 482 Cr.P.C. has been filed for

quashing  of  FIR  No.132  dated  20.6.2010  registered  under

Sections 272, 420, 34 IPC at Police Station, Kalanaur, District

Rohtak and all subsequent proceedings arising out of the said

FIR. 

     Heard learned counsel for the parties. 

   Apart  from the  aforesaid  FIR,  criminal  complaint  No.336

dated 30.7.2010 under Sections 7 and 16 of The Prevention of

Food Adulteration Act, 1954 has been filed (Annexure P�3). The

Food Inspector had taken in his possession eight plastic drums

containing  about  150  litres  of  mixed  milk.  After  making

necessary samples, sample was sent to the Public Analyst for

analysis, who annexed his report that the sample contains 4.0%

of  Milk  Fat  and  5.88%  of  Milk  solids  not  fat  against  the

minimum prescribed limit of 4.5% and 8.5% respectively. The

sample was found to be adulterated. The allegations in the FIR

are identical but after getting the public analyst's report, challan

was presented and charges have been framed under Sections
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272/273 and 420 IPC and the petitioner is facing trial in the

FIR as well as the criminal complaint. The issue whether police

can  register  an  FIR  for  offence  punishable  under  Sections

420/269/270/271 IPC had come up for consideration before this

Court in the case of Shiv Kumar Vs. State of Punjab 2009(1)

FAC  238.  In  that  case,  ASI  Bhagwan  Dass  on  a  secret

information  went  to  the  shop  of  the  accused  and  purchased

Paneer and the Paneer was sent for public analysis and it was

found  to  be  adulterated.  FIR  was  registered  under  Sections

420/269/270/271  IPC  and  merely  a  complaint  No.59  dated

3.5.2008  under  Section  16  of  Prevention  of  Food  and

Adulteration  Act  was  filed  by  the  Food  Inspector.  While

quashing the FIR, the Court has observed that it was not a case

that the Paneer was fake or there was any intention on the part

of the accused for cheating public. The Paneer was found to be

adulterated  and  therefore,  complaint  under  Section  16  of

Prevention  of  Food  Adulteration  Act  could  be  filed  and  FIR

cannot be lodged. In paragraph 8 the Court observed as under: 

“So far as the fact that Paneer is fake one, there is no report to

this effect on the file. The Patna High Court in the authority in

case Satish Mishra Versus State of Bihar and others, 2007(1)

FAC 393 has held that when there is a special statute under the

Prevention ;of  Food Adulteration  Act,  1954 then by adding

sections of IPC, FIR cannot be launched. Keeping in view the

fact that Paneer was not found to be fake but was found to be

not  conforming  to  the  prescribed  standard,  the  proceedings

under the Criminal Act cannot continue. So, FIR No.305 dated

6.11.2007  under  Sections  420/269/270/271  IPC,  Police

Station,  City  Samana  and  further  proceedings  arising

therefrom stand quashed.” 

    This proposition of law could not be disputed by the learned

State counsel, however, he informs the Court that the petitioner

has  been  appearing  regularly  before  the  trial  Court  in  FIR

No.132 dated 20.6.2010 registered under Sections 272, 420, 34
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IPC but in the complaint case he has been declared proclaimed

offender on 30.11.2012. 

    Keeping in view the fact that for selling substandard milk, the

petitioner  was  not  required  to  face  two criminal  proceedings,

therefore, FIR No.132 dated 20.6.2010 registered under Sections

272, 420, 34 IPC at Police Station, Kalanaur, District Rohtak is

being  quashed  qua  the  petitioners.  The  petitioner  shall  be  at

liberty to appear before the trial Court within one month and he

shall  be  released  on  bail  on  furnishing  bail  bonds  to  the

satisfaction of trial court.”�

1�7�
�������������4

*� �Rakesh Kumar Versus State of  Haryana, CRM�M�36005�

2009, decided on 26.04.2011���
���'�����
������������	3�

����“11. Coming to the present case, the allegation in the FIR was

that  the petitioner had stored artificial  ghee for  selling in  the

market. Thus, it is evident from the above that allegations in the

complaint  are  similar  and  there  are  specific  provisions  in

Prevention of Food Adulteration Act, 1954 to deal with the said

allegation. The said Act is self contained and competent to deal

with it. It is, therefore, not appropriate to proceed with FIR under

Section 420 Indian Penal Code.

12. Even otherwise, in terms of Section 415 Indian Penal Code,

the ingredients required to constitute an offence of cheating are

that  whoever,  by  deceiving  any  person,  fraudulently  or

dishonestly  induces  the  person  so  deceived  to  deliver  any

property to any person, or to consent that any person shall retain

any property, or intentionally induces the person so deceived to

do or omit to do anything which he would not do or omit if he

were not so deceived, and which act or omission causes or is

likely to cause damage or harm to that person in body, mind,

reputation or property, is said to "cheat."

13. No such intention or inducement is made out from the perusal

of the FIR.
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17.  Similarly,  Sections 16 and 20 of  the  Prevention  of  Food

Adulteration  Act,  1954  takes  care  of  an  offence,  in  case  of

selling  of  adulterated,  misbranded  food  articles  which  is

injurious  to  health.  Thus,  it  would  be  un�reasonable  to  add

Section 420 Indian Penal Code when the said allegation stand

covered  by  the  Sections  under  the  Prevention  of  Food

Adulteration  Act,  1954  as  also  held  in  various  judicial

pronouncements discussed above. Moreover, the offence under

Section 272 Indian Penal Code is admittedly not a cognizable

offence. Such offences cannot be investigated by the police.

18.  Moreover,  in  the  present  case,  the  complaint  under  the

Prevention of Food Adulteration Act, 1954 (Annexure P�2) has

already been filed.

19. As such, the present petition is allowed and FIR No. 204

dated 18.07.2009 registered under Sections 420 and 272 Indian

Penal  Code at  Police  Station  Sector  10�A,  Gurgaon,  District

Gurgaon and all subsequent proceedings arising out of the same

are hereby quashed being totally unjustified.

Petition allowed.”

1�7�
�������������4

*��Raj Kumar Raheja Versus State of Punjab, CRM�M�10221�

2010, decided on 10.07.2012���
���'�����
������������	3�

“Learned counsel for the petitioner has submitted that the

FIR  in  question  was  not  maintainable  as  the  food  articles

alleged  to  be  adulterated  did  not  fall  under  Section  7  of

Essential Commodities Act, 1955. No offence punishable under

Section  420  IPC  was  made  out  in  this  case.  So  far  as  the

offences under Section 272, 273 IPC were concerned, the same

were non�cognizable and no FIR could be registered qua the

said offences. If any offence was made out in the present case,

the  said could  be under the Prevention of  Food Adulteration

Act, 1954 ('Act' for short). As per the said Act, the complaint
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could be filed by the official for initiating criminal proceedings

against the petitioner. 

Learned State counsel,  on the other hand, has opposed

the petition. 

After hearing the learned counsel for the petitioner and

the learned State counsel, I am of the opinion that the instant

petition deserves to be allowed. 

As per the FIR a raid was organized on the premises of

the  petitioner  on  the  basis  of  information  given  by  Dr.

Y.S.Banga, Health Officer. In the store, on the backside of the

house  of  the  petitioner,  adulterated  cheese  and  khoya  were

recovered. FIR in question was registered before proceeding for

the raid. 

The opinion of the Public Analyst qua sample of Paneer is as

under:� 

“From examination of the sample herein referred to and the

result obtained by analysis I am of the opinion that the Milk

fat % of the dry matter of the contents of the samples marked

here P�73�Sept. 09 to P�74�Sept. 09 is 43.23 & 42.59 against

the  minimum  prescribed  standard  of  50%.  Hence  the

contents of the samples are therefore adulterated.” 

The opinion of the Public Analyst qua sample of Khoya is as

under:� 

“From examination of the sample herein referred to and the

result  obtained  by  analysis  I  am  of  the  opinion  that  the

Butyro�Refractometer reading of the extract fat at 40oC of the

contents of the samples marked here P�75� Sept. 09 to P�76�

Sept. 09 is 47.1 and 50.2 respectively indicating the presence

of foreign fat in the contents of the samples. The contents of

the samples are therefore adulterated.” 

The  offence  of  food  adulteration  is  to  be  dealt  with  by  the

special statute i.e. under the Act. Registration of FIR without

following the procedure under the Act is not permissible in law.

The competent authority was required to follow the procedure

prescribed  under  the  Act.  The  provisions  of  the  Act  are  self
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contained and sufficient to punish a person committing offence

under the Act. Punishment has been provided qua violation of

provisions of the Act under Section 16. 

Section 16(1)(a)(i) and (1A) of the Act read as under:� 

“16. Penalties �(1) Subject to the provisions of Subsection

(1A) if any person:� 

(a) whether by himself or by any other person on his behalf,

imports into India or manufactures for sales or stores, sells

or distributes any article of food�

(i) which is adulterated within the meaning of sub�clause

(m) of clause (ia) of section 2 or misbranded within the

meaning of clause (ix) of that section or the sale of which

is prohibited under any provision of this Act or any rule

made thereunder  or  by  an  order of  the  Food (Health)

Authority;

(ii) x x x x x x x x

(b�g) x x x x x x x x 

he shall, in addition to the penalty to which he may be

liable under  the provisions of  section 6,  be punishable

with imprisonment for a term which shall not be less than

six months but which may extend to three years, and with

fine which shall not be less than one thousand rupees: 

Provided that:� 

[(1A)] If any person whether by himself or by any other

person on his behalf, imports into India or manufactures

for sale, or stores, sells or distributes,� 

(i)  any  article  of  food  which  is  adulterated  within  the

meaning  of  any  of  the  sub�clauses  (e)  to  (I)  (both

inclusive) of clause (ia) of section 2; or

(ii) any adulterant which is injurious to health, he shall,

in addition to the penalty to which he may be liable under

the  provisions  of  section  6,  be  punishable  with

imprisonment for a term which shall not be less than one

year but,  which  may extend  to  six  years  and  with  fine

which shall not be less than two thousand rupees.”
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In  the  present  case,  the  prosecution  case  is  that

adulterated  cheese  and  khoya  were  recovered  from  the

premises of the petitioner. The allegations in the FIR are vis�

a�vis specific provisions enumerated in the Act. The said Act

is self contained and competent to deal with the allegations

levelled against the petitioner. Hence, proceedings initiated

on  the  basis  of  the  FIR  in  question  under  the  Essential

Commodities Act, 1955 and Indian Penal Code are liable to

be quashed. 

Accordingly, the present petition is allowed. FIR No.

428  dated  19.9.2009  under  Section  7  of  the  Essential

Commodities  Act,  1955  and  Section  420,  272,  273  IPC,

registered  at  Police  Station  Kotwali  Patiala  and  all  the

subsequent proceedings, arising therefrom, are quashed. 

However, it is made clear that this order will not stand

in the way of any proceedings under the Act. 

1�7�
�������������4

*� �Shiv  Kumar Versus  State  of  Punjab,  CRM�M�5675�2008,

decided on 12.09.2008���
���'�����
������������	3�

“The petitioner filed the present petition for quashing the

said  FIR  on  the  grounds  that  the  allegations  against  the

petitioner fall within the ambit of Food Adulteration Act, 1954.

It is further pleaded that under Section 20 of the said Act, no

prosecution can be launched without the written consent of the

Central  Government  or  the  State  Government  or  a  person

authorized  by  the  Government  in  this  behalf  by  general  or

special  order  by  the  Central  Government  or  the  State

Government.  It  is  further  pleaded  that  the  sample  sent  for

analysis  contained  25.32%  milk  fat  of  dry  matter  against

minimum prescribed standard of 50%. The Paneer recovered

from the accused at the most can be said to be adulterated. So,

action  can  be  taken  only  under  the Prevention  of  Food

Adulteration  Act and  FIR  under Sections
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420, 269, 270 and 271 IPC  cannot  be  proceeded  with.  A

prayer has been made for quashing the said FIR. 

Regarding the same occurrence, complaint No.59 dated

3.5.2008, under Section 16 of Prevention of Food Adulteration

Act,  1954  has  been  filed  by  the  Food  Inspector  against  the

accused. 

Another petition (Criminal Misc.No.M-13657 of 2008 )

has been filed for quashing the said complaint, Annexure P-1.

The quashing  of  the  said  complaint  has been  sought on the

following Criminal Misc. No. M-5675 of 2008. 

grounds:�

(i)  That the petitioner applied for  anticipatory bail,  in  this

case,  before  the  learned  Sessions  Judge,  Patiala  when  the

above-said  FIR  was  registered  against  him  and  while

allowing the same, the learned learned Additional Sessions

Judge, Patiala, in its order dated 1.12.2007 has observed that

milk fat was found to be less than the minimum prescribed

standard and it was not a case of fake Paneer. The learned

Court further observed that it is a case of Food Adulteration

Act  for which complaint lies at the behest of Food Inspector.

The offences under IPC are not made out. 

(ii)That Hon'ble Karnatka High Court in State of Karnatka

Versus  Shetty  Ice  Cream  Company,  Kulai,  Mangalore  and

others has observed that time is belatedly ripe to have re-look

at  the  standards  prescribed  defining  as  adulteration  with

regard  to  the  edibles,unless  the  product  sold  is  a  health

hazard. 

Merely because it does not conform to the standards of

best quality, the proprietors and manufacturers should not be

subjected to unnecessary harassment of Criminal Misc. No. M-

5675 of 2008. 

     prosecution  and  punishment.  There  is  a  change  in  the

mindset of the people to go for food items with less or no fat

content.  The  fat  content  prescribed  for  Ice  Cream  under

the Prevention of Food Adulteration Act  is too high and may
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not be desirable diet in the modern times. The second quality

Ice Cream with lesser fat content would be advisable medically

than an Ice Cream with rich fat content.  In the present case

also fat content was found to be less in the Paneer and the ratio

of the above mentioned case applies in this case also. In the

complaint (P-1) in Para 12, it  is mentioned that the milk fat

contained  in  the  Paneer  was  25.32%  against  the  minimum

prescribed standard of 50.0% and the contents of the sample

are therefore adulterated. It may be mentioned here that at best

the  fat  content  was  less  in  the  Paneer.  In  the  modern  times

people  prefer  products  with  lesser  fat  content  rather  than

products with more fat contents. Rather in the present case no

raid  whatsoever  was  conducted  by  the  respondent.  In  para

No.3 of the complaint (P-1), it is alleged that respondent raided

the shop of the Criminal Misc. No. M-5675 of 2008. 

petitioner  on  the  complaint  of  the  police  to  local  health

authorities.  Whereas version of  the FIR is  that  the raid was

conducted by the police and the CMO had been informed about

the same. It shows that the present complaint (P-1) is false one

and has been instituted only when the respondent felt that it

was not going to succeed in the present case. In this view of the

matter, complaint (P-1) and summoning order (P-3) deserve to

be quashed. 

(iii)That the Hon'ble Delhi High Court in State (Delhi Admn.)

Versus  Naresh  Chand  and  others,  has  held  that  faulty

procedure of taking sample, loss of fat, once loss of fat takes

place  due  to  faulty  procedure  of  taking  samples,  the  shop-

keeper cannot be convicted. In the present case, what to talk of

faulty procedure of taking sample, no sample whatsoever was

taken at the time of seizure of alleged fake Paneer.  For this

reason  also,  the  present  complaint  and  summoning  order

deserve to be quashed. 

(iv)That  Hon'ble  Patna  High  Court  in  Satish  Mishra  Versus

State of Bihar and others, has held that Criminal Misc. No. M-

5675 of 2008. 
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Prevention  of  Food  Adulteration  Act,  1954,  is  special

statute,  is  code  in  itself,  by  adding  sections  of IPC,  police

cannot make out its own case. It has its own set of authorities,

which are authorized to conduct investigation, search, seizure

and/or launch prosecution in respect thereof including enquiry

into  the  matter.  If  police  alleges  that  the  provision

of Prevention of Food Adulteration Act  is violated then it was

the authority of the Food Inspector alone and not the police

officer  to  inspect  or  seize.  So  far  as  the  offences  alleged

under IPC are concerned, none is made out on the facts of the

case. The present prosecution as initiated on the basis of the

FIR aforesaid and all subsequent acts thereunder are held to be

wholly without jurisdiction and are quashed. 

(v)That  para  No.3  of  the  complaint  (P-1)  says  that  150  kg.

Paneer was seized from the shop of the petitioner. Whereas the

Act says that the Food Inspector has to purchase the product

from the person concerned and there is no question of seizing

of the whole Paneer. This shows that complaint (P-1) is false." 

Criminal Misc. No. M-5675 of 2008. 

Both  the  petitions  have  been  resisted  by  the  State  of

Punjab. 

I  have  heard  both  sides  and  have  gone  through  the

record of the case. 

So far as the facts of the case are concerned, the same

are  not  in  dispute.  A  raid  was  conducted  at  the  shop  of

accused/revisionist.  The Food Inspector visited the shop and

had taken into possession Paneer. Sample of the said Paneer

was sent for analysis and the same contained 25.32% milk fat

of  dry  matter  against  minimum prescribed  standard  of  50%

and, on that count, the Paneer is stated to be adulterated. 

So far as the fact that Paneer is fake one, there is no report to

this effect on the file. The Patna High Court in the authority in

case Satish Mishra Versus State of Bihar and others, 2007(1)

FAC 393 has held that when there is a special statute under

the Prevention of Food Adulteration Act, 1954 then by adding

JITESH LAL
2023.11.02 12:07
I attest to the accuracy and
integrity of this document



������������	
��
��
�
�����������������������������������������������������������������������������������������

sections of IPC, FIR cannot be launched. Keeping in view the

fact that Paneer was not found to be fake but was found to be

not  conforming  to  the  prescribed  standard,  the  proceedings

under the Criminal Act cannot continue. So, FIR No.305 dated

6.11.2007  under Sections  420/269/270/271 IPC,  Police

Station, Criminal Misc. No. M-5675 of 2008. 

City Samana and further proceedings arising therefrom stand

quashed. 

So far as complaint No.59 dated 3.5.2008 is concerned,

the case of the revisionist himself is that the prosecution can

proceed  under  the Prevention  of  Food  Adulteration  Act.  No

case for quashing the complaint under the said Act is made out.

The  observations  made  by  the  learned  Additional  Sessions

Judge while deciding the bail application are also to the effect

that  proceedings  under  the Food  Adulteration  Act can  be

initiated.  So,  in  these  circumstances,  the  petitioner  who  has

himself  taken  a  stand  that  proceedings  under  the Food

Adulteration Act can only be initiated could not seek quashing

of  proceedings  under  the  Act.  Authority  in  case  Karnatka

Versus Shetty Ice Cream Company (supra) is not helpful at this

stage of trial. In that ruling, it has been observed that time is

ripe  to  have  re-look  at  the  standards  keeping  in  view  the

requirement  of  people  but  since  there  is  no  change  in  the

provisions  of  the  Act  and  unless  and  until  the  said  Act  is

amended,  the  said  Act  has  to  be  implemented  in  letter  and

spirit. 

Authority in case Naresh Chand (supra) is not helpful to

the  accused.  Whether  the  sample  was  taken  by  the  Food

Inspector is a matter of evidence. Prima-facie, there is nothing

on Criminal Misc. No. M-5675 of 2008. 

the file that the sample was not taken in accordance with the

provisions of the Act. 

So  far  as  submission  made  by  the  counsel  for  the

petitioner to the effect that sample has to be purchased from the

petitioner and, on that count, proceedings cannot continue is
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concerned, the same is without any substance. The said matter

can also be appreciated during the course of trial. 

So, keeping in view the totality of circumstances, petition for

quashing complaint No.59 dated 3.5.2008 stands declined. 

It is, however, made clear that anything said above shall

not be taken as an expression of opinion on the merits of the

case,  so  far  as  complaint  under  the Prevention  of  Food

Adulteration Act is concerned.

A copy of this judment be sent to the learned trial Court

for strict compliance.”

1�7�
�������������4

*��Pepsico India Holdings (Pvt.) Ltd. & another Versus State of

U.P. & others, CWP Nos.8254, 8255 and 8256 (MB) of 2010, decided on

08.09.2010���������
������������	3�

“7.  Draped  in  brevity,  the  facts  of  the  case  are  that  the

petitioner-  Pepsico  India  Holdings  Private  Limited,  is  a

company registered under the provisions of the Companies Act,

1956. The company is engaged in the business of manufacturing

of soft drinks inter-alia under the brand name of PEPSI, Lehar,

7UP, Slice and Miranda etc. The company is aggrieved by the

issuance of the Government Order dated 11.5.2010 issued by the

State Government as it gives unfettered powers to the authorities

to  initiate  action  against  violators  or  suspected  violators  for

food  adulteration  and  misbranding  by  invoking Sections

272/273 IPC  by  registering  FIRs.  After  the  issuance  of  the

aforesaid Government Order, various products of the Company

were seized from the go-down and FIRs were registered against

the officers/agents of the company under Sections 272/273 IPC

and Section 7/16 of the  Prevention of  Food Adulteration Act,

1954 [hereinafter referred to as the 'PFA Act']. 

*** *** ***

42.  As  regard  the  assertion  of  the  State  Counsel  that  the

recovered article i.e. cold drink is not a "Food" and as such the
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provisions of FSSA would not be applicable, we would like first

to recapitulate the definition of word "Food" and "substance" as

defined under Section 3 of the Act, which reads as under:-

"(j) "food" means any substance, whether processed, partially

processed  or  unprocessed,  which  is  intended  for  human

consumption and includes primary food, to the extent defined

in  clause  (ZK)  genetically  modified  or  engineered  food  or

food  containing  such  ingredients,  infant  food,  packaged

drinking  water,  alcoholic  drink,  chewing  gum,  and  any

substance,  including  water  used  into  the  food  during  its

manufacture, preparation or treatment but does not include

any  animal  feed,  live  animals  unless  they  are  prepared  or

processed for placing on the market for human consumption,

plants  prior  to  harvesting,  drugs  and  medicinal  products,

cosmetics, narcotic or psychotropic substances: 

Provided  that  the  Central  Government  may  declare,  by

notification in the Official Gazette, any other article as food

for the purposes of this Act having regards to its use, nature,

substance or quality;" 

"(zw) substance" includes any natural or artificial substance

or other matter, whether it is in a solid state or in liquid form

or in the form of gas or vapour; 

*** *** ***

44. In view of the aforesaid crystal clear legal proposition and

particular provisions under the FSSA we are in agreement with

the  arguments  advanced  by  the  petitioner's  Counsel  that  for

adulteration of food or misbranding, after coming into force of

the provisions of FSSA vide notification dated 29th July, 2010,

the  authorities  can  take  action  only  under  the  FSSA  as  it

postulates  an  over  riding  effects  over  all  other  food  related

laws including the PFA Act. In view of the specific provisions

under the FSSA, the offences relating to adulteration of food

that are governed under the FSSA after July 29,2010 are to be

treated as per the procedures to be followed for drawing and

analysis of samples as have been provided for. The provisions
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of penalties and prosecution have also been provided therein.

Therefore, before launching any prosecution against an alleged

offence of food adulteration, it is necessary for the concerned

authorities to follow the mandatory requirements as provided

under Sections 41 and 42 of the FSSA and, therefore, the police

have no authority or jurisdiction to investigate the matter under

FSSA. Section  42 empowers  the  Food  Safety  Officer  for

inspection of food business, drawing samples and sending them

to  Food  Analyst  for  analysis.  The  Designated  Officer,  after

scrutiny  of  the  report  of  Food  Analyst  shall  decide  as  to

whether the contravention is punishable with imprisonment or

fine  only  and  in  the  case  of  contravention  punishable  with

imprisonment,  he  shall  send  his  recommendations  to  the

Commissioner  of  Food  Safety  for  sanctioning  prosecution.

Therefore, invoking Sections 272 and 273 of the Indian Penal

Code in the matter relating to adulteration of food pursuant to

the impugned government order is wholly unjustified and non

est.  Furthermore,  it  appears  that  the  impugned  Government

Order has been issued without application of proper mind and

examining the matter minutely and thus the State Government

travelled beyond the jurisdiction.”

(emphasis supplied)
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