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“15.  The  apparent  intention  is  to  ensure  that  not  only  the

offender  is  punished,  but  also  ensure  that  the  complainant

invariably  receives  the  amount  of  the  cheque  by  way  of

compensation  under  section  357(1)(b)  of  the  Code.  Though a

complaint under  Section 138 of the Act is in regard to criminal

liability for the offence of dishonouring the cheque and not for

the recovery of the cheque amount, (which strictly speaking, has

to  be  enforced  by  a  civil  suit),  in  practice  once  the  criminal

complaint is lodged under  Section 138 of the Act, a civil suit is

seldom filed to recover the amount of the cheque. This is because

of the provision enabling the court to levy a fine linked to the

cheque  amount  and  the  usual  direction  in  such� cases  is  for

payment as compensation, the cheque amount, as loss incurred

by the complainant on account of dishonour of cheque. Under

+���	�� � �"$ �(1)(b)  of  the  Code  and  the  provision  for

compounding the offences under  Section 138 of the Act most of

the cases (except those where liability is denied) get compounded

at one stage or the other by payment of the cheque amount with

or without interest. Even where the offence is not compounded,

the courts tend to direct payment of compensation equal to the

cheque  amount  (or  even  something  more  towards  interest)  by

levying a fine commensurate with the cheque amount.  A stage

has reached when most  of  the  complainants,  in  particular the

financing institutions (particularly private  financiers)  view the

proceedings under Section 138 of the Act, as a proceeding for the

recovery of the cheque amount, the punishment of the drawer of

the cheque for the offence of dishonour, becoming secondary.”
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“53. A perusal of this judgment in Ishwarlal Bhagwandas [S.A.L.

Narayan Row v. Ishwarlal Bhagwandas, (1966) 1 SCR 190: AIR
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1965  SC  1818]  would  show  that  a  civil  proceeding  is  not

necessarily a proceeding which begins with the filing of a suit

and  culminates  in  execution  of  a  decree.  It  would  include  a

revenue proceeding as well as a writ petition filed under Article

226 of the Constitution, if the reliefs therein are to enforce rights

of a civil nature. Interestingly, criminal proceedings are stated to

be  proceedings  in  which  the  larger  interest  of  the  State  is

concerned.  Given  these  tests,  it  is  clear  that  a  Section  138

proceeding  can be  said  to  be  a  “civil  sheep” in  a  “criminal

wolf’s” clothing, as it is the interest of the victim that is sought to

be protected, the larger interest of the State being subsumed in

the victim alone moving a court in cheque bouncing cases, as has

been seen by us in the analysis made hereinabove of Chapter

XVII of the Negotiable Instruments Act.”


�� ��� � �&���&��� � ����	�� � ��� � 	� � ��� � 1��� � ���� � 	� � ��� � ,> �%��
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“7.  This  Court  has noted that  the object  of  the statute  was to

facilitate  smooth  functioning  of  business  transactions.  The

provision  is  necessary  as  in  many  transactions’ cheques  were

issued merely as a device to defraud the creditors. Dishonour of

cheque causes incalculable loss, injury and inconvenience to the

Vide the Banking,  Public  Financial  Institutions and Negotiable

Instruments Laws (Amendment) Act, 1988 payee and credibility of

business transactions suffers a setback. At the same time, it was

also  noted  that  nature  of  offence  under  Section  138  primarily

related  to  a  civil  wrong  and  the  2002  amendment  specifically

made it compoundable…... xxxx xxxx xxxx

18.2. The object of the provision being primarily compensatory,

punitive  element  being mainly  with  the  object  of  enforcing the

compensatory element, compounding at the initial stage has to be

encouraged  but  is  not  debarred  at  later  stage  subject  to

appropriate  compensation  as  may  be  found  acceptable  to  the

parties or the court.

18.3. Though compounding requires consent of both parties, even

in absence of such consent, the court, in the interests of justice, on

being satisfied that the complainant has been duly compensated,

can  in  its  discretion  close  the  proceedings  and  discharge  the
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accused.”

13. A  two  judge  bench of  Hon’ble  Supreme  Court  in Lafarge

Aggregates & Concrete (India) (P) Ltd. v. Sukarsh Azad  (2014) 13 SCC 779,

dealt with an order where High Court had  ex parte set aside complaint filed

under Section 138 of NI Act on the ground that accused offered to pay cheque

amount, however,  complaint refused to accept and insisted for pursuing the

trial. The Apex Court describing the hybrid nature of provisions of NI Act has

held:

“6. The respondents have agreed to pay the said amount but the

appellant has refused to accept the payment and insisted that the

appeal  against  rejection  of  the  recall  application  should  be

allowed by this Court.  The counsel for the appellant submitted

that merely because the accused has offered to make the payment

at  a  later  stage,  the  same  cannot  compel  the  complainant

appellant  to  accept  it  and the complainant appellant would be

justified in pursuing the complaint which was lodged under the

Negotiable Instruments Act, 1881. In support of his submission,

the  counsel  for  the  appellant  also  relied  on Rajneesh

Aggarwal v. Amit J. Bhalla [Rajneesh Aggarwal v. Amit J. Bhalla,

(2001)  1  SCC  631  :  2001  SCC  (Cri)  229]  .  [  The  judgment

in Rajneesh Aggarwal v. Amit J. Bhalla, (2001) 1 SCC 631 : 2001

SCC  (Cri)  229  was  delivered  prior  to  the  2002  and  2018

Amendment  Acts  to  the  Negotiable  Instruments  Act.  The

perceptible shift in the provisions by introducing Sections 143 to

148 has been noticed by this Court hereinabove, as a result of

which  the  observations  contained  in  this  judgment  would  no

longer be valid.]

7. However, we do not feel persuaded to accept this submission as

the appellant has to apprise himself that the primary object and

reason  of  the  Negotiable  Instruments  Act,  1881,  is  not  merely

penal in nature but is to maintain the efficiency and value of a

negotiable  instrument  by  making  the  accused  honour  the

negotiable  instrument  and  paying  the  amount  for  which  the

instrument had been executed

.

8. The object of bringing Sections 138 to 142 of the Negotiable

Instruments Act on statute appears to be to inculcate faith in the

efficacy  of  banking  operations  and  credibility  in  transacting

business  of  negotiable  instruments.  Despite  several  remedies,

Section 138 of the Act is intended to prevent dishonesty on the

part  of  the drawer of  negotiable  instrument  to  draw a cheque

without sufficient  funds in his account  maintained by him in a
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bank and induces the payee or holder in due course to act upon it.

Therefore,  once a cheque is  drawn by a person of  an account

maintained by him for payment of  any amount or discharge of

liability or debt or is returned by a bank with endorsement like :

(i) refer to drawer, (ii) exceeds arrangements, and (iii) instruction

for stop payment and like other usual endorsement, it amounts to

dishonour within the meaning of Section 138 of the Act. Therefore,

even after issuance of notice if the payee or holder does not make

the  payment  within  the  stipulated  period,  the  statutory

presumption would be of dishonest intention exposing to criminal

liability.

***

10. However, in the interest  of equity, justice and fair play, we

deem it appropriate to direct the respondents to make the payment

to the appellant by issuing a demand draft in their favour for a

sum of Rs 5 lakhs, which would be treated as an overall amount

including interest and compensation towards the cheque for which

stop-payment  instructions  had  been  issued.  If  the  same  is  not

acceptable to the appellant, it is their choice but that would not

allow them to prosecute the respondents herein in pursuance to

the  complaint  which  they  have  lodged  implicating  these  two

respondents.”


!� % � �'� � 5���� � *���� � �� � ��� � <��A/2� � +����&� � 4���� � 	� �0"%
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��� � �� � ����	�)�� �����1 � 	
 � ��=�	��� � ��� � 
���;	�� � ������� � 5�
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“82. A perusal of Section 320 makes it clear that the provisions

contained in Section 320 and the various subDsections is a code

by itself relating to compounding of offence. It provides for the

various parameters and procedures and guidelines in the matter

of  compounding.  If  this  Court  upholds  the  contention  of  the

appellant that as a result of incorporation of Section 147 in the

NI Act, the entire gamut of procedure of Section 320 of the Code

are made inapplicable to compounding of an offence under the

NI Act, in that case the compounding of offence under the NI Act

will  be  left  totally  unguided  or  uncontrolled.  Such  an

interpretation apart from being an absurd or unreasonable one

will  also  be  contrary  to  the  provisions  of  Section  4(2)  of  the

Code,  which  has  been  discussed  above.  There  is  no  other

statutory procedure for compounding of offence under the NI Act.

Therefore,  Section  147  of  the  NI  Act  must  be  reasonably

construed to mean that as a result of the said section the offences

under the NI Act are made compoundable, but the main principle
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of  such  compounding,  namely,  the  consent  of  the  person

aggrieved or the person injured or the complainant cannot be

wished away nor can the same be substituted by virtue of Section

147 of the NI Act.”
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"11. As far as the nonDobstante clause included in Section 147 of

the 1881 Act is concerned, the 1881 Act being a special statute,

the provisions of Section 147 will have an overriding effect over

the provisions of the Code relating to compounding of offences. ...

12.  It  is  true  that  the  application  under  Section 147 of  the

Negotiable  Instruments  Act  was  made  by  the  parties  after  the

proceedings  had  been  concluded  before  the  Appellate  Forum.

However, Section 147 of the aforesaid Act does not bar the parties

from  compounding  an  offence  under  Section 138 even  at  the

appellate stage of the proceedings. Accordingly, we find no reason

to reject  the application under Section 147 of  the aforesaid Act

even in a proceeding under Article 136 of the Constitution."
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“Petition  under  Section  482  Cr.P.C.  of  the  Code  of  Criminal

Procedure,  1973,  praying  for  quashing  of  the  Complaint  No.

NACT/32104/2013 titled as M/s Pragati Enterprises Vs. M/s K.K.

Tanners (Annexure PD8), judgment of conviction dated 30.01.2018

passed by  the learned JMIC,  Jalandhar against  the  petitioners

(Annexure  PD1)  and  the  impugned  order  dated  21.09.2019

(Annexure PD6) passed in CRAD104 of  2018 titled as M/s K.K.

Tanners Versus M/s Pragati Enterprises & others pending in the

Court  of  learned Addl.  Sessions Judge,  Jalandhar (NRI Court)

whereby the application filed by the petitioners for compounding

of the offence on payment of alleged due cheque amount along

with costs to be assessed by the learned court has been dismissed

by the learned court without appreciating true facts may kindly be

quashed , in the interest of justice, equity and fair play.”
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