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“13. The interpretative function of the Court is to discover the true

legislative intent. It  is trite that in interpreting a statute the Court

must,  if  the  words  are  clear,  plain,  unambiguous  and  reasonably

susceptible  to  only  one meaning,  give  to  the  words  that  meaning,

irrespective of the consequences. Those words must be expounded in

their  natural  and  ordinary  sense.  When  a  language  is  plain  and

unambiguous  and  admits  of  only  one  meaning  no  question  of

construction of statute arises, for the Act speaks for itself. Courts are

not  concerned  with  the  policy  involved  or  that  the  results  are

injurious or otherwise,  which may follow from giving effect  to  the

language used. If the words used are capable of one construction only

then  it  would  not  be  open  to  the  Courts  to  adopt  any  other

hypothetical  construction  on  the  ground  that  such  construction  is

more  consistent  with  the  alleged  object  and  policy  of  the  Act.  In

considering whether there is ambiguity, the Court must look at the

statute as a whole and consider the appropriateness of the meaning in

a  particular  context  avoiding  absurdity  and  inconsistencies  or
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unreasonableness which may render the statute unconstitutional.

14. It  is  equally well  settled that in interpreting a statute,  effort

should be made to give effect to each and every word used by the

Legislature. The Courts always presume that the Legislature inserted

every part thereof for a purpose and the legislative intention is that

every  part  of  the  statute  should  have effect.  A  construction which

attributes redundancy to the legislature will not be accepted except

for compelling reasons such as obvious drafting errors. (See State of

U.P.  and  others  vs.  Vijay  Anand  Maharaj:  AIR  1963  SC  946

;Rananjaya Singh vs. Baijnath Singh and others: AIR 1954 SC 749

;Kanai Lal Sur vs. Paramnidhi Sadhukhan: AIR 1957 SC 907;Nyadar

Singh vs. Union of India and others: AIR 1988 SC 1979 ;J.K. Cotton

Spinning and Weaving Mills Co. Ltd. vs. State of U.P. : AIR 1961 S.C.

1170  and  Ghanshyam  Das  vs.  Regional  Assistant  Commissioner,

Sales Tax: AIR 1964 S.C. 766).

15. It is well settled that literal interpretation should be given to a

statute if the same does not lead to an absurdity.

 J.K.  Cotton Spinning and Weaving Mills  Company Limited vs.  

State of UP and others 

7. To remove this incongruity, says the learned Attorney- General,

apply the rule of harmonious construction and hold that Clause 23 of

the order has no application when an order is made on an application

under  C.  5(a).  On  the  assumption  that  under  Clause.  5(a)  an

employer  can  raise  a  dispute  sought  to  be  created  by  his  own

proposed  order  of  dismissal  of  workmen  there  is  clearly  this

disharmony as pointed out above between two provisions viz., Clause.

5(a)  and  C.  23;  and  undoubtedly  we  have  to  apply  the  rule  of

harmonious construction. In applying the rule however we have to

remember that to harmonise is not to destroy. In the interpretation of

statutes the courts, always presume that the legislature inserted every

part thereof for a purpose and the legislative intention is that every
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part of the statute should have effect. These presumptions will have to

be  made  in  the  case  of  rule  making  authority  also.  On  the

construction suggested by the learned Attorney-General it is obvious

that  by  merely  making  an  application  under  Clause  5(a)  on  the

allegation  that  a  dispute  has  arisen  about  the  proposed action  to

dismiss  workmen  the  employer  can  in  every  case  escape  the

requirements  of  Clause  23  and  if  for  one  reason  or  other  every

employer  when  proposing  a  dismissal  prefers  to  proceed  under

Clause 5(a) instead of making an application under C. 23, Clause 23

will  be  a  dead  letter.  A  construction  like  this  which  defeats  the

intention of the rule making authority in Clause 23 must, if possible,

be avoided.  

 Jatinder Singh alias Happy vs. The State of Punjab. 

8. The question which emerges for determination is as to whether the

right of an accused to be released on bail under sub-section (2) of

Section 167 CrPC would stand extinguished merely on account of

failure of the accused to furnish the bail bonds. 

14.  A  perusal  of  the  aforesaid  judgment  shows  that  in  order  to

extinguish the right accrued in favour of an accused under Section

167(2) CrPC, the accused must fail to furnish bail and/or comply with

the terms and conditions of the bail order within the time stipulated

by the Court. A perusal of the order dated 16.11.2021 (Annexure P-1)

granting  concession  of  bail  under  Section  167(2)  CrPC  to  the

petitioner shows that no such time-frame for furnishing bail bonds

had  been  prescribed  by  the  Judge,  Special  Court,  SBS  Nagar.  It

cannot  thus be  construed that  the  accused committed  a  default  in
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complying with the terms and conditions of the order of bail within

the specified time schedule.”
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173. Report  if  police  officer  on  completion  of  investigation.-

(1)Every investigation under this Chapter shall be completed without

unnecessary  delay.                               

(1A) The investigation in relation to an offence under sections 376,
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376A,  376AB,  376B,  376C,  376D,  376DA,  376DB or  376E of  the

Indian Penal Code (45 of 1860) shall be completed within two months

from the date on which the information was recorded by the officer in

charge of the police station. 

           (2)(i) As soon as it is completed, the officer in charge of the

police  station  shall  forward  to  a  Magistrate  empowered  to  take

cognizance of  the offence on a police report,  a report in  the form

prescribed by the State Government, stating- 

(a) the names of the parties; 

(b) the nature of the information; 

(c) the names of the persons who appear to be 

acquainted with the circumstances of the case; 

(d) whether any offence appears to have been 

committed and, if so, by whom; 

(e) whether the accused has been arrested; 

(f) whether he has been released on his bond and, if 

so, whether with or without sureties; 

(g) whether he has been forwarded in custody under 

section 170. 

(h) whether the report of medical examination of the 

woman has been attached where investigation 

relates to an offence under sections 376, 376A, 

376AB, 376B, 376C, 376D, 376DA, 376DB, or 

376E of the Indian Penal Code. 

(ii) The officer shall also communicate, in such manner as

may be prescribed by the State Government, the action taken by

him, to the person, if any whom the information relating to the

commission of the offence was first given.

Section 167

167.  Procedure  when investigation  cannot  be  completed  in

twenty  four  hours.-(1)Whenever  any  person  is  arrested  and
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detained in custody and it appears that the investigation cannot

be completed within the period of twenty- four hours fixed by

section  57,  and  there  are  grounds  for  believing  that  the

accusation or information is well-founded, the officer in charge

of  the  police  station  or  the  police  officer  making  the

investigation, if he is not below the rank of sub- inspector, shall

forthwith transmit to the nearest Judicial Magistrate a copy of

the entries in the diary hereinafter prescribed relating to the

case, and shall at the same time forward the accused to such

Magistrate.

(2)The  Magistrate  to  whom  an  accused  person  is

forwarded under this section may, whether he has or has not

jurisdiction to try  the case,  from time to time,  authorise the

detention of the accused in such custody as such Magistrate

thinks fit, for a term not exceeding fifteen days in the whole;

and if he has no jurisdiction to try the case or commit it for

trial,  and  considers  further  detention  unnecessary,  he  may

order the accused to be forwarded to a Magistrate having such

jurisdiction: 

Provided that-

(a)the  Magistrate  may  authorise  the  detention  of  the

accused  person,  otherwise  than  in  the  custody  of  the

police, beyond the period of fifteen days; if he is satisfied

that  adequate  grounds  exist  for  doing  so,  but  no

Magistrate shall authorise the detention of the accused

person in custody under this paragraph for a total period

exceeding,-
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(i) ninety  days,  where  the  investigation  relates  to  an

offence punishable with death, imprisonment for life or

imprisonment for a term of not less than ten years;

(ii) sixty  days,  where  the  investigation  relates  to  any

other offence,  and, on the expiry of  the said period of

ninety  days,  or  sixty  days,  as  the  case  may  be,  the

accused person shall be released on bail if he is prepared

to and does furnish bail, and every person released on

bail  under  this  sub-section  shall  be  deemed  to  be  so

released under the provisions of Chapter XXXIII for the

purposes of that Chapter;

(b) no  Magistrate  shall  authorise  detention  in  any

custody under this section unless the accused is produced

before him in person for the first time and subsequently

every time till the accused remain in the custody of the

police, but the Magistrate may extend further detention in

judicial custody on production of the accused either in

person  or  through  the  medium  of  electronic  video

linkage;

(c) no  Magistrate  of  the  second  class,  not  specially

empowered  in  this  behalf  by  the  High  Court,  shall

authorise detention in the custody of the police.

Explanation I.- For the avoidance of doubts, it is hereby

declared that,  notwithstanding the expiry of  the period

specified in paragraph (a), the accused shall be detained

in custody so long as he does not furnish bail;
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Explanation  II.-  If  any  question  arises  whether  an

accused person was produced before the Magistrate as

required  under  paragraph  (b),  the  production  of  the

accused person may be proved by his signature on the

order authorising detention or by the order certified by

the Magistrate as to  production of  the accused person

through the medium of electronic video linkage, as the

case may be.

Provided further that in case of a woman under 18

years of age, the detention shall be authorised to be in

the  custody  of  remand  home  or  recognized  social

institution.

Section 309(1), (2)

309.  Power to postpone or adjourn proceedings.-(1)  In

every inquiry or trial, the proceedings shall be continued

from day to day until all the witnesses in attendance have

been examined, unless the Court finds the adjournment of

the same beyond the following day to be necessary for

reasons to be recorded.

Provided  that  when  the  enquiry  or  trial

relates to an offence under Section 376, Section 376A,

Section 376 AB,  Section 376B,  Section 376 C,  Section

376 D, Section 376 DA or Section 476 DB of the Indian

Penal Code (45 of 1860), the enquiry or trial shall be

completed within a period of two months from the date of

filing of the charge sheet.
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(2) If the Court, after taking cognizance of an offence,

or commencement of trial, finds it necessary or advisable

to  postpone  the  commencement  of,  or  adjourn,  any

inquiry or trial, it may, from time to time, for reasons to

be recorded, postpone or adjourn the same on such terms

as it thinks fit, for such time as it considers reasonable,

and may by a warrant remand the accused if in custody: 

Provided  that  no  Magistrate  shall  remand  an

accused person to custody under this section for a term

exceeding fifteen days at a time: 

Provided  further  that  when  witnesses  are  in

attendance,  no  adjournment  or  postponement  shall  be

granted,  without  examining  them,  except  for  special

reasons to be recorded in writing:

Provided  also  that  no  adjournment  shall  be

granted  for  the  purpose  only  of  enabling  the  accused

person to show cause against the sentence proposed to be

imposed on him.

Provided also that-

(a) no  adjournment  shall  be  granted  at  the

request of a party, except where the circumstances are

beyond the control of that party;

(b) the fact that pleasure of a party is engaged in

another Court, shall not be a ground of adjournment'

(c)where a witness is present in Court but a party

or his pleasure is not present or the party or his pleasure
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though present in Court, is not ready to examine or cross

examine the witness, the Court may, if thinks fit, record

the statement of the witness and pass such orders as it

thinks  fit  dispensing  with  the  examination-in-chief  or

cross examination of the witness, as the case may be.

Explanation 1.- If sufficient evidence has been obtained

to raise a suspicion that the accused may have committed

an offence,  and it  appears likely  that  further  evidence

may be obtained by a remand, this is a reasonable cause

for a remand. 

Explanation 2.- The terms on which an adjournment or

postponement  may  be  granted  include,  in  appropriate

cases,  the  payment  of  costs  by  the  prosecution  or  the

accused.
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Principles as to whether a statute is mandatory or directory

45. A statute as is well known must be read in the text and context
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thereof. Whether a statute is  directory or mandatory would not be

dependent  on  the  user  of  the  words  “shall”  or  “may”.  Such  a

question must be posed and answered having regard to the purpose

and object it seeks to achieve.

46. What  is  mandatory  is  the  requirement  of  sub-section  (3)  of

Section 23 of the 1950 Act and not the ministerial action of actual

publication of Form 16.

47. The construction of a statute will depend on the purport and

object for which the same had been used. In the instant case the 1960

Rules do not fix any time for publication of the electoral rolls. On the

other hand Section 23(3) of the 1950 Act categorically mandates that

direction can be issued for revision in the electoral roll by way of

amendment in inclusion and deletion from the electoral roll till the

date specified for filing nomination. The electoral roll as revised by

reason of such directions can therefore be amended only thereafter.

On the basis of direction issued by the competent authority in relation

to an application filed for inclusion of a voter's name, a nomination

can  be  filed.  The  person  concerned,  therefore,  would  not  be

inconvenienced or in any way be prejudiced only because the revised

electoral roll in Form 16 is published a few hours later. The result of

filing  of  such  nomination  would  become  known  to  the  parties

concerned also after 3.00 p.m.

48. Furthermore, even if the statute specifies a time for publication

of the electoral roll, the same by itself could not have been held to be

mandatory.  Such a provision would be directory in nature.  It  is  a

well-settled principle of law that  where a statutory functionary is

PARAMJIT KAUR SAINI
2023.02.24 13:05
I attest to the accuracy and
authenticity of this order/judgment



�����������	��
������������������������������������������������������������������ �

asked  to  perform  a  statutory  duty  within  the  time  prescribed

therefor,  the  same  would  be  directory  and  not  mandatory. (See

Shiveshwar  Prasad  Sinha  v.  District  Magistrate  of  Monghyr  [AIR

1966 Pat 144 : ILR 45 Pat 436 (FB)], Nomita Chowdhury v. State of

W.B.  [(1999) 2 Cal LJ 21] and Garbari Union Coop. Agricultural

Credit Society Ltd. v. Swapan Kumar Jana [(1997) 1 CHN 189].)

49. Furthermore,  a  provision  in  a  statute  which  is  procedural  in

nature although employs  the word “shall” may not  be  held to  be

mandatory if thereby no prejudice is caused. (See Raza Buland Sugar

Co. Ltd. v. Municipal Board, Rampur [AIR 1965 SC 895 : (1965) 1

SCR 970] , State Bank of Patiala v. S.K. Sharma [(1996) 3 SCC 364 :

1996 SCC (L&S) 717] ,  Venkataswamappa v. Special Dy. Commr.

(Revenue) [(1997) 9 SCC 128] and Rai  Vimal Krishna v.  State of

Bihar [(2003) 6 SCC 401] .)

50. The Court cannot, it is trite, supply casus omissus. Reference in

this regard may be made to Baliram Waman Hiray (Dr) v. Justice B.

Lentin (1988) 4 SCC 419 wherein it was observed: 

“27. Law must be definite, and certain. If any of the features of

the law can usefully be regarded as normative, it is such basic

postulates  as  the  requirement  of  consistency  in  judicial

decision-making. It is this requirement of consistency that gives

to the law much of its rigour. At the same time, there is need for

flexibility.  Professor  H.L.A.  Hart  regarded  as  one  of  the

leading thinkers of  our time observes in  his  influential  book

‘The Concept of Law’, depicting the difficult task of a judge to

strike a balance between certainty and flexibility:

PARAMJIT KAUR SAINI
2023.02.24 13:05
I attest to the accuracy and
authenticity of this order/judgment



�����������	��
������������������������������������������������������������������;�

‘Where there is obscurity in the language of a statute, it results

in confusion and disorder. No doubt the courts so frame their

judgments as to give the impression that their decisions are the

necessary consequence of predetermined rules. In very simple

cases it may be so; but in the vast majority of cases that trouble

the courts, neither statute nor precedents in which the rules are

legitimately  contained  allow  of  only  one  result.  In  most

important  cases  there  is  always  a  choice.  The  judge  has  to

choose between alternative meanings to be given to the words

of a statute or between rival interpretations of what a precedent

amounts to. It is only the tradition that judges ‘find’ and do not

‘make’ law that conceals this, and presents their decisions as if

they  were deductions smoothly made from clear  pre-existing

rules without intrusion of the judge's choice.' ”

(See also Kanta Devi v. Union of India [(2003) 4 SCC 753 :

2003 SCC (L&S) 592] .)

51. In Tarulata Shyam v. CIT (1977) 3 SCC 305, it was held

that if  there be a casus omissus, the defect can be remedied

only by legislation and not by judicial interpretation.

52. Rule  22(1)(b)  of  the  1960  Rules  cannot,  therefore,  be

interpreted to mean that publication of the electoral roll must

take  place  before  the  time  of  filing  nomination  and  not

thereafter.
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14. In our considered opinion, Section 44-A cannot be held to

be mandatory in the sense that non-compliance with it leads to

nullification of the acquisition which has already become final.

Such non-compliance cannot also result in divesting of title of

the trust nor is there any obligation to restore the unutilised

portion(s)  of  land to its  erstwhile owners/persons  interested.

The reasons are the following:

(a)  The  section  while  using  the  expression  ‘shall’  does  not

provide  the  consequence  of  non-compliance  with  its

requirement.  One  of  the  well-accepted  tests  for  determining

whether a provision is directory or mandatory is to see whether

the enactment provides for the consequence flowing from non-

compliance with the requirement prescribed. (State of U.P. v.

Manbodhan Lal Srivastava [AIR 1957 SC 912 : (1958) 2 LLJ

273] .) The proviso to Section 44-A empowers the Government

to extend the said period. The proviso does not prescribe the

outer limit beyond which extension cannot be granted. Nor does

it indicate in any manner that the said power can be exercised

by the Government only once and no more.

15. A question may then arise, why was the proviso put in at

all? What is the purpose it seeks to achieve, if not to give a

mandatory character to the requirement  in  the main limb of
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Section 44-A? Having regard to the totality of circumstances

[including  those  mentioned  under  (b)  and  (c)  occurring

hereinafter] we are of the opinion that it appears to be a form

of governmental control over those statutory bodies. If the trust

does not execute the scheme within the period of five years —

and the Government does not see sufficient reason to extend

time  therefor  — the  Government  may  take  any  of  the  steps

contemplated by Chapter V-A, which chapter was introduced

by the Haryana Legislature by the very same Amendment Act

(17 of 1973) which introduced Section 44-A. Chapter V-A vests

in  the  Deputy  Commissioner  the  power  of  control  over  the

trusts. Section 55-A empowers the Deputy Commissioner to call

for  information,  statements,  accounts  and  reports  from  the

trusts and to enquire generally into their working and affairs.

Section 55-B confers upon the Deputy Commissioner the power

to suspend any resolution or order of the trust. More important,

Section 55-C empowers the Deputy Commissioner to provide

for  performance  of  duties  in  case  of  default  of  the  trust  in

performing its duties. Section 55-C reads as follows:

“55-C. Power to provide for performance of duties in case of

default of trust.— (1) When the Deputy Commissioner after due

enquiry, is satisfied that a trust has made default in performing

any duty imposed on it by this Act,  or by any order or rule

made  under  this  Act,  he  may,  by  an  order  in  writing  duly

supported with reasons fix a period for the performance of the

duty; and should it not be performed within the period so fixed,
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he may appoint some person to perform it, and may direct that

the expenses thereof shall be paid, within such time as he may

fix, by the Trust.

(2)  Should  the  expense  be  not  so  paid,  the  Deputy

Commissioner may make an order directing the person having

the custody of the balance of the trust fund to pay the expense,

or so much thereof, as may from time to time be possible, from

that balance in priority to all other charges against the same.”

16. The section is self-explanatory and needs no elaboration at

our hands. Section 44-A has to be read and understood along

with this section which means that the Deputy Commissioner

will  have to  take  action under  Section  55-C,  in  case  of  the

failure of the trust to execute the scheme within the period of

five years. If the time is extended under the proviso and yet the

trust fails to execute the scheme within the extended time, the

Deputy Commissioner can—ought to—resort to Section 55-C.

Sections 55-D and 55-E make the acts and orders of the Deputy

Commissioner  subject  to  Government's  order.  It,  therefore,

cannot be said that Section 44-A or its proviso have no purpose

behind them or that they are a mere surplusage.

(b) The more important and substantial reason, of course, is

that Section 44-A does not provide expressly or by necessary

implication  that  non-compliance  therewith  results  in

nullification of the acquisition or in the divesting of title of the

trust or that on such non-compliance, the land acquired has to

be restored to its erstwhile owners/claimants. It does not also
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provide,  what  should  happen  to  the  compensation  already

received by them. Evidently  all  these aspects could not have

been left to be inferred. These are very vital matters and not

matters of mere procedure. The divesting of title is a matter of

substance and not a formality.  So is  the restoration of  land,

return of compensation received, interest, if any, to be paid on

such returned amount, compensation for any development and

improvements, if any, made on the land by the trust within the

period  aforesaid.  Absence  of  any  provision  for  the  above

matters, in our opinion, shows conclusively that the provision

in  Section 44-A is  only  directory  notwithstanding the  use  of

expression  ‘shall’  therein.  The  said  provision  is  meant  to

impress upon the trust and its authorities, the desirability of the

time-frame  within  which  the  schemes  should  ordinarily  be

executed. But to construe the said admonition as leading to the

consequences  suggested  by  the  respondents'  counsel  would

amount not only to reading words into the section which are

not  there  but  to  reading  a  whole  lot  of  substantive  and

procedural  provisions  into  it  which  the  legislature  has  not

thought fit to provide for. Acceptance of the contention urged

by the learned counsel for the respondents would entail several

complications and situations for which there is no provision in

the Act. According to the learned counsel only the land which

has not been utilised for the scheme is liable to be restored to

its erstwhile owners, but not the land which has already been

utilised. A question arises what is ‘utilisation’? Suppose, a road
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is  laid and other  amenities  provided but  the construction of

buildings contemplated by the scheme has not taken place. Is it

a case of utilisation or not? It may also happen that the nature

and character of the land has been changed after acquisition. If

so, the question arises whether the land has to be restored to its

original owners in the condition in which it was acquired or in

the  condition  in  which  it  is  on  the  expiry  of  the  prescribed

period  or  in  the  condition  in  which  it  is  at  the  time  of

restoration.  What  about  refund  of  compensation  already

received by the erstwhile owners? Whether they are liable to

pay any interest  thereon or whether they are entitled to any

damages for the deprivation for the period they have been kept

out of possession? These are only a few problems which may

arise and are mentioned only to emphasise that not providing

for all  these matters  is  a sure indication of  the provision in

Section 44-A not being mandatory in the sense it is sought to be

understood by the respondents.

(c) Yet another feature to be noticed is the placement of the

Section  44-A.  It  occurs  in  Chapter  IV  which  provides  for

preparation  and  publication  of  the  schemes  under  the  Act.

Chapter V speaks of powers and duties of the Trust where a

scheme  has  been  sanctioned  and  Chapter  VI  contains

provisions relating to acquisition of land required for execution

of the scheme and other incidental matters. If  the legislature

intended to say that failure to execute the scheme within the

time  prescribed  in  Section  44-A  leads  to  nullification  of
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acquisition  with  all  the  attendant  consequences,  the  section

should have found its place in Chapter VI — and with specific

and clearer language.
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33. In  a  fairly  recent  judgment  reported  as Rakesh

Kumar Paul v. State of  Assam [Rakesh Kumar Paul v.

State of Assam, (2017) 15 SCC 67 : (2018) 1 SCC (Cri)

401] , a three-Judge Bench of this Court referred to the

earlier decisions of this Court and went one step further.

It was held by the majority judgment of Madan B. Lokur,

J. and Deepak Gupta, J. that even an oral application for

grant of default bail would suffice, and so long as such

application is made before the charge-sheet is  filed by

the police, default bail must be granted. This was stated
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in  Lokur,  J.'s  judgment  as follows: (SCC pp.  98-99 &

101-102, paras 37-41, 45-47 & 49)

“37. This Court had occasion to review the entire case

law on the  subject  in Union  of  India v. Nirala  Yadav

[Union of India v. Nirala Yadav, (2014) 9 SCC 457. In

that  decision,  reference  was  made  to Uday  Mohanlal

Acharya v. State  of  Maharashtra [Uday  Mohanlal

Acharya v. State of Maharashtra, (2001) 5 SCC 453 and

the  conclusions  arrived  at  in  that  decision.  We  are

concerned with Conclusion (3) which reads as follows:

[Union of  India v. Nirala Yadav,  (2014) 9  SCC 457],

SCC p. 472, para 24:

‘24. …“13. (3) On the expiry of  the said period of 90

days or 60 days, as the case may be, an indefeasible right

accrues in favour of the accused for being released on

bail on account of default by the investigating agency in

the  completion  of  the  investigation  within  the  period

prescribed and the accused is entitled to be released on

bail,  if  he  is  prepared  to  and  furnishes  the  bail  as

directed by the Magistrate.” (Uday Mohanlal case [Uday

Mohanlal  Acharya v. State  of  Maharashtra,  (2001)  5

SCC 453] , SCC p. 473, para 13)”

38.  This  Court  also  dealt  with  the  decision  rendered

in Sanjay Dutt [Sanjay Dutt v. State, (1994) 5 SCC 410 :

1994 SCC (Cri) 1433] and noted that the principle laid

down by the Constitution Bench is to the effect that if the
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charge-sheet is not filed and the right for “default bail”

has ripened into the status of indefeasibility, it cannot be

frustrated by the prosecution on any pretext. The accused

can avail his liberty by filing an application stating that

the statutory period for filing the charge-sheet or challan

has  expired  and  the  same  has  not  yet  been  filed  and

therefore the indefeasible right has accrued in his or her

favour and further the accused is prepared to furnish the

bail bond.

39. This Court also noted that apart from the possibility

of the prosecution frustrating the indefeasible right, there

are  occasions  when  even  the  court  frustrates  the

indefeasible right. Reference was made to Mohd. Iqbal

Madar  Sheikh v. State  of  Maharashtra [Mohd.  Iqbal

Madar  Sheikh v. State  of  Maharashtra,  (1996)  1  SCC

722] wherein it was observed that some courts keep the

application for “default bail” pending for some days so

that in the meantime a charge-sheet is submitted. While

such a practice both on the part of  the prosecution as

well  as  some  courts  must  be  very  strongly  and

vehemently discouraged, we reiterate that no subterfuge

should be resorted to, to defeat the indefeasible right of

the  accused for  “default  bail” during the  interregnum

when the statutory period for filing the charge-sheet or

challan expires and the submission of the charge-sheet or

challan in court.
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Procedure for obtaining default bail

40. In the present case, it was also argued by the learned

counsel for the State that the petitioner did not apply for

“default  bail”  on  or  after  4-1-2017  till  24-1-2017  on

which date his indefeasible right got extinguished on the

filing  of  the  charge-sheet.  Strictly  speaking,  this  is

correct since the petitioner applied for regular bail on

11-1-2017 in  the  Gauhati  High  Court  — he made  no

specific application for grant of “default bail”. However,

the application for regular bail filed by the accused on

11-1-2017 did advert to the statutory period for filing a

charge-sheet having expired and that perhaps no charge-

sheet had in fact being filed. In any event, this issue was

argued by the learned counsel for the petitioner in the

High Court and it was considered but not accepted by the

High  Court.  The  High  Court  [Rakesh  Kumar  Paul v.

State  of  Assam,  2017  SCC OnLine  Gau  573]  did  not

reject  the  submission on the ground of  maintainability

but on merits. Therefore it is not as if the petitioner did

not  make  any  application  for  default  bail  — such  an

application was definitely made (if not in writing) then at

least  orally  before  the  High Court.  In  our  opinion,  in

matters of personal liberty, we cannot and should not be

too technical and must lean in favour of personal liberty.

Consequently,  whether  the  accused  makes  a  written

application for “default bail” or an oral application for
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“default bail” is of no consequence. The court concerned

must deal with such an application by considering the

statutory  requirements,  namely,  whether  the  statutory

period for filing a charge-sheet or challan has expired,

whether the charge-sheet or challan has been filed and

whether the accused is prepared to and does furnish bail.

41. We take this view keeping in mind that in matters of

personal liberty and Article 21 of the Constitution, it is

not always advisable to be formalistic or technical. The

history of the personal liberty jurisprudence of this Court

and other constitutional courts includes petitions for a

writ  of  habeas  corpus  and  for  other  writs  being

entertained even on the basis of a letter addressed to the

Chief Justice or the Court.

***

Application of the law to the petitioner

45. On 11-1-2017 Rakesh Kumar Paul v. State of Assam

[Rakesh  Kumar  Paul v. State  of  Assam,  2017  SCC

OnLine Gau 573]  when the  High Court  dismissed the

application  for  bail  filed  by  the  petitioner,  he  had an

indefeasible right to the grant of “default bail” since the

statutory period of 60 days for filing a charge-sheet had

expired,  no  charge-sheet  or  challan  had  been  filed

against  him (it  was  filed  only  on  24-1-2017)  and  the

petitioner had orally applied for “default bail”. Under
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these circumstances,  the only course open to the High

Court on 11-1-2017 was to enquire from the petitioner

whether he was prepared to furnish bail and if so then to

grant  him  “default  bail”  on  reasonable  conditions.

Unfortunately,  this  was  completely  overlooked  by  the

High Court.

46.  It  was  submitted  that  as  of  today,  a  charge-sheet

having been filed against the petitioner, he is not entitled

to “default bail” but must apply for regular bail — the

“default  bail”  chapter  being  now  closed.  We  cannot

agree for the simple reason that we are concerned with

the interregnum between 4-1-2017 and 24-1-2017 when

no charge-sheet had been filed, during which period he

had availed of his indefeasible right of “default bail”. It

would  have  been  another  matter  altogether  if  the

petitioner had not applied for “default bail” for whatever

reason  during  this  interregnum.  There  could  be  a

situation  (however  rare)  where  an  accused  is  not

prepared  to  be  bailed  out  perhaps  for  his  personal

security  since  he  or  she  might  be  facing  some  threat

outside the correction home or for any other reason. But

then in such an event, the accused voluntarily gives up

the indefeasible right for default bail and having forfeited

that right the accused cannot, after the charge-sheet or

challan  has  been  filed,  claim  a  resuscitation  of  the

indefeasible right. But that is not the case insofar as the
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petitioner  is  concerned,  since  he  did  not  give  up  his

indefeasible  right  for  “default  bail”  during  the

interregnum  between  4-1-2017  and  24-1-2017  as  is

evident from the decision of the High Court rendered on

11-1-2017 [Rakesh Kumar Paul v. State of Assam, 2017

SCC OnLine Gau 573]. On the contrary, he had availed

of his right to “default bail” which could not have been

defeated  on  11-1-2017  and  which  we  are  today

compelled to acknowledge and enforce.

47.  Consequently,  we  are  of  the  opinion  that  the

petitioner had satisfied all the requirements of obtaining

“default bail” which is that on 11-1-2017 he had put in

more than 60 days in custody pending investigations into

an alleged offence not punishable with imprisonment for

a minimum period of 10 years, no charge-sheet had been

filed against him and he was prepared to furnish bail for

his release, as such, he ought to have been released by

the High Court on reasonable terms and conditions of

bail.

***

Conclusion

49. The petitioner is held entitled to the grant of “default

bail” on the facts and in the circumstances of this case.

The trial Judge should release the petitioner on “default

bail”  on  such  terms  and  conditions  as  may  be

reasonable. However, we make it clear that this does not
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prohibit or otherwise prevent the arrest or re-arrest of

the petitioner on cogent grounds in respect of the subject

charge  and  upon  arrest  or  re-arrest,  the  petitioner  is

entitled  to  petition  for  grant  of  regular  bail  which

application should be considered on its own merit. We

also make it clear that this will not impact on the arrest

of the petitioner in any other case.”

34. Deepak Gupta, J. in his concurring opinion agreed with

Lokur, J. as follows: (Rakesh Kumar Paul case[Rakesh Kumar

Paul v. State of Assam, (2017) 15 SCC 67] , SCC pp. 111-12,

paras 82 & 86)

“82. The right to get “default bail” is a very important right.

Ours is a country where millions of our countrymen are totally

illiterate and not aware of their rights. A Constitution Bench of

this Court in Sanjay Dutt [Sanjay Dutt v. State, (1994) 5 SCC

410 : 1994 SCC (Cri) 1433] has held that the accused must

apply for grant of “default bail”. As far as Section 167 of the

Code is concerned, Explanation I to Section 167 provides that

notwithstanding the expiry of the period specified (i.e. 60 days

or 90 days, as the case may be), the accused can be detained in

custody so long as he does not furnish bail. Explanation I to

Section 167 of the Code reads as follows:

‘Explanation  I.—For  the  avoidance  of  doubts,  it  is  hereby

declared that, notwithstanding the expiry of the period specified

in para (a), the accused shall be detained in custody so long as

he does not furnish bail.’
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This would, in my opinion, mean that even though the period

had  expired,  the  accused  would  be  deemed  to  be  in  legal

custody  till  he  does  not  furnish  bail.  The  requirement  is  of

furnishing of bail. The accused does not have to make out any

grounds for grant of bail. He does not have to file a detailed

application. All he has to aver in the application is that since

60/90 days have expired and charge-sheet has not been filed,

he  is  entitled  to  bail  and  is  willing  to  furnish  bail.  This

indefeasible right cannot be defeated by filing the charge-sheet

after the accused has offered to furnish bail.

***

86.  I  agree  and  concur  with  the  conclusions  drawn  and

directions given by the learned Brother Lokur, J. in paras 49 to

51 of his judgment.”

35. P.C. Pant, J., however, dissented holding: (Rakesh Kumar Paul

case[Rakesh  Kumar  Paul  v. State  of  Assam,  (2017)  15  SCC 67  :

(2018) 1 SCC (Cri) 401] , SCC p. 123, para 113)

“113. The law laid down as above shows that the requirement

of  an  application  claiming  the  statutory  right  under  Section

167(2) of the Code is a prerequisite for the grant of bail on

default. In my opinion, such application has to be made before

the Magistrate for  enforcement  of  the statutory right.  In  the

cases  under the  Prevention  of  Corruption Act  or  other  Acts

where  Special  Courts  are  constituted  by  excluding  the

jurisdiction of the Magistrate, it has to be made before such

Special Court. In the present case, for the reasons discussed,
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since the appellant never sought default bail before the court

concerned, as such is not entitled to the same.”

36.A conspectus of the aforesaid decisions would show that so

long as  an application for  grant  of  default  bail  is  made on

expiry  of  the period of  90 days (which  application need not

even be in writing) before a charge-sheet is filed, the right to

default  bail  becomes  complete.  It  is  of  no  moment  that  the

criminal  court  in  question  either  does  not  dispose  of  such

application before the charge-sheet is filed or disposes of such

application wrongly before such charge-sheet is filed. So long

as an application has been made for default bail on expiry of

the  stated  period  before  time  is  further  extended  to  the

maximum  period  of  180  days,  default  bail,  being  an

indefeasible  right  of  the  accused  under  the  first  proviso  to

Section 167(2), kicks in and must be granted.
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