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14. The legislature, vide the Amendment Act, 2009, has given

retrospective effect to the amended provision of  Section 2(e)

and the newly inserted Section 13A with effect from 3rd April

1997, which is also the date of the notification issued by the

Government  under  Section  1(3)(c),  making  the  PAG  Act

applicable  to  the  educational  institutions  with  ten or  more

employees. The amendment enforces and gives effect to what

was intended by the notification, but could not be achieved on

account  of  the  technical  and  legal  defect.  The  lacuna,  a

distortion  in  the  language  that  had  the  unwitting  effect  of

leaving out teachers, has been rectified so as to achieve the

object and purpose behind the issuance of  the notification,

making the PAG Act applicable to all educational institutions.

The argument of  the educational institutions that they have

been taken by surprise is incorrect and unacceptable as the

legislation had cured the inadvertent defect in a statute, as

pointed out by this Court, through legislative repair. Private

schools,  when  they  claim  a  vested  right  arising  from  the

reason of defect, should not succeed, for acceptance would be

at the expense of teachers who were denied and deprived of

the intended benefit. Marginal inconvenience in the form of

financial outgo or difficulty is of little weight, when curing of

an inadvertent defect is made retrospectively in greater public

interest, which consideration will overrule the interest of one

or  some  institutions.  We  find  little  merit  in  this  argument

also  for  the  reason,  that  the  observations  of  this  Court  in

Ahmedabad Private Primary Teachers’ Association (supra) in

paragraph  26  were  sufficient  to  indicate  that  a  legislation
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should intervene to grant the benefit of gratuity to teachers.

The contention that the private schools were sure to succeed

as to deny the teachers the benefit of the Notification No. S-

42013/1/95-SS.(II) dated 3rd April 1997, is questionable and

farfetched to be accepted. The challenge was contested and

had remained pending before the High Courts and then this

Court. The private schools had relied on some judgments of

this  Court,  but  these  judgments  have  interpreted  the  word

“employee” under  other  enactments.  The law is  subject  to

uncertainty ex-ante when two or more views are possible, but

there may be certainty ex-post litigation in view of the law of

precedents, which reduces uncertainty.

- x - x -

19. The provisions of the PAG Act, even post the retrospective

amendments, will apply only to those teachers who were in

service as on 3rd April 1997, and at the time of termination

have rendered service of not less than 5 years. The period of 5

years may be partly  before 3rd April  1997, as  the date on

which  the  person  was  employed  does  not  determine  the

applicability  of  the  PAG  Act.  The  date  of  termination  of

service,  in  the  form  of  superannuation,  retirement,  or

resignation,  or  death  or  disablement  due  to  accident  or

disease,  should be post  the enforcement  date,  which in the

present case is 3rd April 1997. The entire length of service,

including the service period prior to 3rd April 1997, is to be

counted  for  the  purpose  of  computing  the  entitlement

condition of 5 years of service. This is the correct effect of the

ratio and decision in Management of Goodyear India Limited.

(supra) and the decisions explaining retroactive effect  of  a

statute. This legal position would be equally true and correct

when the PAG Act was first enforced with effect  from 16th

September  1972,  and  when  Notification  No.  S-42013/1/95-

SS.(II) under Section 1(3)(c) of the PAG Act was issued and

enforced with  effect  from 3rd April,  1997.  It  would  be the
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position  in  case  of  all  notifications  issued  under  Section

1(3)(c)  of  the  PAG  Act,  unless  a  contrary  intention  is

expressed, which is not the situation in the present case and

thus need not be examined.

- x - x -
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