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“59.Equally  incorrect  is  the  finding  in  Antrix

Corporation  Ltd.  (supra)  that Section  42 of  the  Arbitration

Act, 1996 would be rendered ineffective and useless. Section

42 is  meant  to  avoid  conflicts  in  jurisdiction  of  Courts  by

placing  the  supervisory  jurisdiction  over  all  arbitral

proceedings in connection with the arbitration in one Court

exclusively. This is why the section begins with a non-obstante
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clause, and then goes on to state “…where with respect to an

arbitration  agreement  any  application  under  this  Part  has

been made in a Court…” It  is  obvious  that  the application

made under this part to a Court must be a Court which has

jurisdiction  to  decide  such  application.  The  subsequent

holdings of this Court, that where a seat is designated in an

agreement,  the  Courts  of  the  seat  alone  have  jurisdiction,

would require that all applications under Part I be made only

in the Court where the seat is located, and that Court alone

then  has  jurisdiction  over  the  arbitral  proceedings  and  all

subsequent applications arising out of the arbitral agreement.

So read, Section 42 is not rendered ineffective or useless. Also,

where it is found on the facts of a particular case that either

no “seat” is designated by agreement, or the so-called “seat”

is  only  a  convenient  “venue”,  then  there  may  be  several

Courts where a part of  the cause of  action arises  that  may

have jurisdiction. Again, an application under Section 9 of the

Arbitration Act, 1996 may be preferred before a court in which

part of the cause of action arises in a case where parties have

not  agreed  on  the  “seat”  of  arbitration,  and  before  such

“seat” may have been determined, on the facts of a particular

case,  by  the  Arbitral  Tribunal  under Section  20(2) of  the

Arbitration  Act,  1996.  In  both  these  situations,  the  earliest

application having been made to a Court in which a part of the

cause  of  action  arises  would  then  be  the  exclusive  Court

under Section 42, which would have control over the arbitral

proceedings.  For  all  these  reasons,  the  law  stated  by  the

Bombay and Delhi High Courts in this regard is incorrect and

is overruled.”
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