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103  IN THE HIGH COURT OF PUNJAB AND HARYANA   

    AT CHANDIGARH 

   

CRM-M-22258-2023  

Date of decision:04.05.2023 

Gurvinder Singh      ...Petitioner 

Versus       

State of  Haryana      …Respondent 

 

CORAM: HON'BLE MR. JUSTICE ANOOP CHITKARA 

 

Present:  Mr. Bikramjeet Singh Jatana, Advocate for the petitioner. 

  Mr. Gaurav Gurcharan Singh Rai, DAG, Haryana 

 

     **** 

ANOOP CHITKARA, J. 

 

FIR No. Dated Police Station Sections 

0178 06.04.2023 Sadar Fatehabad, 

District Fatehabad 

21-B of NDPS Act. 

 

1. The petitioner, apprehending arrest for violating the above-mentioned provisions 

of Narcotics Drugs and Psychotropic Substances Act, 1985 (NDPS Act) per the FIR 

captioned above for possessing 30 grams of heroin, has come up before this Court 

under Section 438 CrPC seeking anticipatory bail. 

2.  In paragraph 13 of the bail petition, the accused declares following criminal 

antecedents:- 

 

FIR No. Dated Police Station Sections 

196 31.10.2022 Bhikhi, District 

Mansa 

21 of NDPS Act 

32 01.03.2021 Bhikhi District 

Mansa 

307, 326, 323, 324, 364, 386, 

506, 148, 149 IPC 

 

3. The petitioner’s counsel argued that the custodial investigation would serve no 

purpose whatsoever, and the pre-trial incarceration would cause an irreversible 

injustice to the petitioner and family. Furthermore, he has no objection in case 

stringent conditions are imposed upon the petitioner. 

 

4. The State’s counsel opposes the bail. 

 

REASONING: 
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5. Thus, the quantity allegedly involved in this case is 30 grams of heroin and not 

commercial. Given this, the rigours of S. 37 of the NDPS Act do not apply in the present 

case. 

 

6. Section 2 (vii-a) of the NDPS Act defines commercial quantity as the quantity 

greater than the quantity specified in the schedule. Section 2 (xxiii-a) defines small 

quantity as a quantity less than the quantity specified in the table of the NDPS Act. The 

remaining quantity falls in an undefined category, generally called an intermediate 

quantity. All Sections in the NDPS Act, which specify an offence, also mention the 

minimum and maximum sentence, depending upon the quantity of the substance. The 

commercial quantity mandates a minimum sentence of ten years of imprisonment and 

a minimum fine of Rupees One hundred thousand, and bail is subject to the riders 

mandated in S. 37 of NDPS Act. When the quantity is less than commercial, the 

restrictions of Section 37 of the NDPS Act will not attract, and the factors for bail 

become similar to the offence regular statutes. 

 

7. In Sami Ullaha v Superintendent Narcotic Control Bureau, (2008) 16 SCC 471, the 

Hon’ble Supreme Court holds that in intermediate quantity, the rigors of the provisions 

of Section 37 may not be justified. 

 

8. In Maulana Mohd Amir Rashadi v. State of U.P., (2012) 3 SCC 382, Hon’ble 

Supreme Court holds, 

[10]. It is not in dispute and highlighted that the second respondent is 

a sitting Member of Parliament facing several criminal cases. It is also 

not in dispute that most of the cases ended in acquittal for want of 

proper witnesses or pending trial. As observed by the High Court, 

merely on the basis of criminal antecedents, the claim of the second 

respondent cannot be rejected. In other words, it is the duty of the 

Court to find out the role of the accused in the case in which he has 

been charged and other circumstances such as possibility of fleeing 

away from the jurisdiction of the Court etc.  

 

 

9. In Paramjeet Singh v. State of Punjab, CRM-M 50243 of 2021, this court observed, 

While considering each bail petition of the accused with a criminal 

history, it throws an onerous responsibility upon the Courts to act 

judiciously with reasonableness because arbitrariness is the antithesis 

of law. The criminal history must be of cases where the accused was 

convicted, including the suspended sentences and all pending First 

Information Reports, wherein the bail petitioner stands arraigned as 

an accused. In reckoning the number of cases as criminal history, the 

prosecutions resulting in acquittal or discharge, or when Courts 

quashed the FIR; the prosecution stands withdrawn, or prosecution 

filed a closure report; cannot be included. Although crime is to be 

despised and not the criminal, yet for a recidivist, the contours of a 

playing field are marshy, and graver the criminal history, slushier the 

puddles.  
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10. Given the quantity of contraband, the petitioner is entitled to bail at this stage 

and criminal history of the petitioner is not being considered against him as a factor for 

denying bail at this stage subject to compliance of the condtions. 

 

11.  Within fifteen days from today, the petitioner shall procure a smartphone and 

inform its IMEI number and other details to the SHO/I.O. of the Police station 

mentioned before. The petitioner shall always keep the phone location/GPS on the 

“ON” mode. Whenever the Investigating officer asks to share the location, the 

petitioner shall immediately do so. The petitioner shall neither clear the location 

history, WhatsApp chats, calls nor format the phone without permission of the 

concerned SHO/I.O. This condition shall continue till the completion of the trial or 

closure of case, whatever is earlier. 

 

12. Given the nature of the allegations and the other circumstances peculiar to this 

case, the petitioner shall surrender all weapons, firearms, ammunition, if any, along 

with the arms license to the concerned authority within fifteen days from today and 

inform the Investigator about the compliance. However, subject to the Indian Arms Act, 

1959, the petitioner shall be entitled to renew and take it back in case of acquittal in 

this case, provided otherwise permissible in the concerned rules.  

 

13. The bail bonds shall remain in force throughout the trial and after that in Section 

437-A of the Cr.P.C., if not canceled due to non-appearance or breach of conditions. 

 

14. The conditions mentioned above imposed by this court are to endeavour that the 

accused does not repeat the offence and to ensure the safety of the society. In 

Mohammed Zubair v. State of NCT of Delhi, Writ Petition (Criminal) No 279 of 2022, 

Para 29, decided on July 20, 2022, A Three-Judge bench of Hon’ble Supreme Court 

holds that “The bail conditions imposed by the Court must not only have a nexus to the 

purpose that they seek to serve but must also be proportional to the purpose of 

imposing them. The courts while imposing bail conditions must balance the liberty of 

the accused and the necessity of a fair trial. While doing so, conditions that would 

result in the deprivation of rights and liberties must be eschewed.” 

 

15. Any Advocate for the petitioner and the Officer in whose presence the petitioner 

puts signatures on personal bonds shall explain all conditions of this bail order in any 

language that the petitioner understands. 

 

16.  If the petitioner finds bond amount beyond social and financial reach, it may be 

brought to the notice of this Court for appropriate reduction. Further, if the petitioner 

finds bail condition(s) as violating fundamental, human, or other rights, or causing 
SONIA ARORA
2023.05.08 10:46
I attest to the accuracy and
integrity of this document



2023:PHHC:064967 

CRM-M-22258-2023        4 

 

4 

 

difficulty due to any situation, then for modification of such term(s), the petitioner may 

file a reasoned application before this Court, and after taking cognizance, even to the 

Court taking cognizance or the trial Court, as the case may be, and such Court shall also 

be competent to modify or delete any condition. 

 

17.   This order does not, in any manner, limit or restrict the rights of the Police or the 

investigating agency from further investigation as per law. 

 

18. In case the Investigator/Officer-In-Charge of the concerned Police Station arraigns 

another section of any penal offence in this FIR, and if the new section prescribes 

maximum sentence which is not greater than the sections mentioned above, then this 

bail order shall be deemed to have also been passed for the newly added section(s). 

However, suppose the newly inserted sections prescribe a sentence exceeding the 

maximum sentence prescribed in the sections mentioned above, then, in that case, the 

Investigator/Officer-In-Charge shall give the petitioner notice of a minimum of seven 

days providing an opportunity to avail the remedies available in law. 

 

19.    Any observation made hereinabove is neither an expression of opinion on the 

merits of the case nor shall the trial Court advert to these comments. 

 

20.  In return for the protection from incarceration, the Court believes that the 

accused shall also reciprocate through desirable behavior. 

 

21. There would be no need for a certified copy of this order for furnishing bonds, and 

any Advocate for the Petitioner can download this order along with case status from the 

official web page of this Court and attest it to be a true copy. In case the attesting officer 

wants to verify the authenticity, such an officer can also verify its authenticity and may 

download and use the downloaded copy for attesting bonds. 

 

Petition allowed in aforesaid terms. All pending applications, if any, stand disposed. 

 

 

 

       (ANOOP CHITKARA) 

            JUDGE 

04.05.2023 

sonia arora 

  

 

Whether speaking/reasoned:  Yes 

Whether reportable:   No. 

 

 

 

SONIA ARORA
2023.05.08 10:46
I attest to the accuracy and
integrity of this document


