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#he present writ petition has been filed under Articles 226/227 of

the Constitution of India seeking a writ in the nature of certiorari for quashing

of the impugned order dated 14.01.2019 (Annexure P-6) to the extent whereby

the  recovery of  an  amount  of  Rs.3,12,799/-  from the DCRG and the  order

dated Nil (Annexure P-7) whereby the recovery of an amount of Rs.17,460/-

from the arrears of pension has been effected after about 4 years of the date of

the retirement of the petitioner. 

Learned counsel for the petitioner has submitted that the petitioner

had  retired  as  Assistant  Lineman  from  the  respondent-Corporation  on

31.01.2015 and the petitioner falls in Group C (Class III). He submitted that

after  his  retirement,  the  respondent  Corporation  refixed  the  pay  of  the
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petitioner after giving him the benefit of time bound scale of sixteen years of

service by treating him to have inducted as ALM during the time when he was

in  service  and  thereafter  his  pension  was  refixed  vide  Annexure  P-2  dated

04.03.2016 and was paid. He submitted that however no other retiral benefits

were granted to the petitioner. Thereafter, suddenly after about four years of the

aforesaid  fixation,  the  respondents  have  now  recovered  an  amount  of

Rs.3,12,799/- from  the  gratuity  of  the  petitioner  vide  Annexure  P-6  on

14.01.2019. He submitted that once the respondents themselves have refixed

the  pension  of  the  petitioner  after  his  retirement  and  he  has  been  paid

provisional pension on the basis of the refixation and thereafter it  has been

withdrawn  by  them  unilaterally without  even  affording  an  opportunity  of

hearing to the petitioner then the recovery could not have been made from the

petitioner in view of the judgment of the Supreme Court in ��������
!���������
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Learned counsel for the petitioner submitted that the scope of the

present petition is only to the extent of challenging the recovery and grant of

interest on the delayed payment and he is not challenging the action of the

respondents again refixing the pay after withdrawing the benefit of increment

which was granted him after retirement as per Annexure P-2. He submitted that

as of now the following payments have been made to the petitioner:-

1.Provisional pension : 08.06.2017;

2.Arrears of provisional pension  : 01.07.2017;

3.Arrears of regular pension : 02.04.2019;
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��Leave encashment (two installments) (Ist) : 09.04.2015(in time)

 (2nd) : 23.11.2016

5.GPF : 08.03.2016

6.Balance of the gratuity : 19.03.2019  

He submitted that now there has been a recovery from his gratuity

to the tune of Rs.3,12,799/- and of an amount of Rs.17,460/- from the arrears

of his pension which could not have been recovered from the petitioner after

his retirement because it was impermissible to have recovered in view of the

judgment of the Supreme Court in Rafiq Masih's case (supra).  

On the other hand, 	�
���"�������������learned counsel appearing

on behalf  of the respondents  submitted that  in  fact  after  his  retirement,  the

petitioner had made a request for the purpose of treating him to have been

inducted him as an ALM and thereafter he was treated to have been inducted as

ALM  during  his  service  and  his  pension  for  the  purpose  of  time  bound

promotional scale and therefore immediately after his retirement his pension

was refixed and he was given the aforesaid increments but thereafter when an

audit objection was raised then in the year 2019 the same was withdrawn and

the recovery was effected from him and the remaining gratuity was paid to him.

He submitted that since it was on the request of the petitioner that a time bound

promotional  scale  was  given  to  him,  that  the  respondent  Corporation  was

within its rights to have recovered the aforesaid amount. He further submitted

that so far as the GPF is concerned, the same was paid on 08.03.2016 which

carries its own interest from the GPF department and therefore the petitioner is

not entitled for the interest in that regard as well. 
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I have heard the learned counsels for the parties. 

The aforesaid dates are not in dispute. Admittedly, the petitioner

was in Group C (Class III) at the time of his retirement, i.e. on 31.01.2015. He

has been granted benefit of time bound promotional scale after his retirement

and thereafter it was withdrawn. Therefore, as per the judgment of the Hon’ble

Supreme Court in Rafiq Masih’s case (supra) recovery after retirement would

not  be permissible especially in  view of  the fact  that  the petitioner  was  in

Group  C  (Class  III).  The  justification  given  by  learned  counsel  for  the

respondents that it was on his own request that the said benefit of increments

was given after his retirement cannot become a ground for denial of interest to

the petitioner and particularly in view of the fact that there is no such request

of  the  petitioner  which  has  been  attached  alongwith  the  reply filed  by the

respondents. 

Apart  from the  above,  before  recovering  the  amount  or  before

withdrawing the aforesaid benefit granted to him, no opportunity of hearing

was given to the petitioner and therefore it was also violative of principles of

natural  justice.  The  petitioner  has  only  confined  the  scope  of  the  present

petition to the extent of impermissibility of recovery of the amount and grant of

interest, but he has not pressed with regard to the action of the respondents in

reducing his pay and consequently reduction in his pension. 

Apart  from the  above,  this  Court  is  of  the  view that  since  the

petitioner has retired as an Assistant Lineman, and he has been granted benefit

and thereafter recovery has been effected after a period of four years, the case

of the petitioner would also be covered in Clause (v) of para No.18 of the
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judgment of Rafiq Masih’s case because this Court is of the view that it will be

unjust and inequitable and very harsh to recover the amount from him.

From the aforesaid  facts  and circumstances,  it  is  clear  that  the

action of the respondents in recovering the aforesaid amount from the gratuity

and the arrears of pension was illegal in view of the judgment of the Hon'ble

Supreme Court  in  Rafiq Masih’s  case.  The relevant  portion  of the  same is

reproduced as under:-
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In view of the above, the present petition is allowed. The recovery

made  by  the  respondent  Corporation  from the  gratuity  and  the  arrears  of

pension are liable to be refunded back to the petitioner alongwith the interest

@ 6% per annum. So far as the interest on the delayed payment is concerned,

the  petitioner  will  also be  entitled  for  the  interest  @6% per annum on the

delayed payment as aforesaid. So far as the interest on GPF is concerned, in

case the payment of GPF was made alongwith the interest, then interest may

not be paid on the GPF that in case it did not accompany the element of interest

at the time of payment, then the petitioner shall be entitled for interest on GPF

as well.  The interest  shall  be calculated @6% per annum from the  date of

accrual till the date of disbursement. The entire exercise shall be carried out by

the respondent  Corporation within a period of four months from today and

after  calculation  the  payment  on  account  of  above  shall  be  paid  to  the

petitioner. 
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