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“While exercising jurisdiction under Section 11 as the judicial

forum, the court may exercise the prima facie test to screen and

knockdown ex facie meritless, frivolous, and dishonest litigation.

Limited jurisdiction of the Courts would ensure expeditious and

efficient disposal at the referral stage. At the referral stage, the

Court can interfere “only” when it is “manifest” that the claims

are  ex  facie  time  barred  and  dead,  or  there  is  no  subsisting

dispute. Paragraph 148 of the Vidya Drolia's case (supra), reads

as follows:

�148. Section  43(1) of  the  Arbitration  Act  states  that

the Limitation Act, 1963 shall apply to arbitrations as it applies

to court proceedings. Sub-section (2) states that for the purposes

of  the Arbitration  Act and Limitation  Act,  arbitration  shall  be

deemed to have commenced on the date referred to in Section 21.

Limitation  law  is  procedural  and  normally  disputes,  being

factual, would be for the arbitrator to decide guided by the facts

found and the law applicable. The court at the referral stage can

interfere  only  when it  is  manifest  that  the  claims  are  ex  facie

time-barred and dead, or there is no subsisting dispute. All other

cases should be referred to the Arbitral Tribunal for decision on

merits.  Similar would be the position in case of  disputed “no-

claim certificate” or defence on the plea of novation and “accord

and satisfaction”. As observed in Premium Nafta Products Ltd.

[Fili  Shipping Co.  Ltd.  v.  Premium Nafta  Products  Ltd.,  2007

UKHL 40 : 2007 Bus LR 1719 (HL)] , it is not to be expected that

commercial  men  while  entering  transactions  inter  se  would

knowingly  create a  system which would  require  that  the court

should first  decide whether the contract  should be rectified or

avoided or rescinded, as the case may be, and then if the contract

is held to be valid, it would require the arbitrator to resolve the

issues that have arisen.”
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“154.   Discussion  under  the  heading  ‘Who  decides

Arbitrability?’ can be crystallized as under:

154.1   Ratio  of  the  decision  in  Patel  Engineering  Ltd.on  the

scope  of  judicial  review  by  the  court  while  deciding  an

application under Sections 8 or 11 of the Arbitration Act, post

the amendments by Act 3 of 2016 (with retrospective effect from

23.10.2015) and even post the amendments vide Act 33 of 2019

(with effect from 09.08.2019), is no longer applicable.

154.2 Scope of judicial review and jurisdiction of the court under

Sections  8  and  11  of  the  Arbitration  Act  is  identical  but

extremely limited and restricted.

154.3 The general rule and principle, in view of the legislative

mandate clear from Act 3 of 2016 and Act 33 of 2019, and the

principle  of  severability  and  competence,  is  that  the  arbitral

tribunal is the preferred first authority to determine and decide

all questions of non-arbitrability. The court has been conferred

power of “second look” on aspects of non-arbitrability post the

award in terms of sub-clauses (i),(ii) or (iv) of Section 34(2)(a)

or sub-clause (i) of Section 34(2)(b) of the Arbitration Act.

154.4  Rarely  as  a  demurrer  the  court  may  interfere  at  the

Sections 8 or 11 stage when it is manifestly and ex facie certain

that  the  arbitration  agreement  is  non-  existent,  invalid  or  the

disputes are non-arbitrable, though the nature and facet of non-
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arbitrability  would,  to  some  extent,  determine  the  level  and

nature of judicial scrutiny. The restricted and limited review is to

check and protect parties from being forced to arbitrate when the

matter  is  demonstrably  ‘non-arbitrable’  and  to  cut  off  the

deadwood.  The  court  by  default  would  refer  the  matter  when

contentions  relating  to  non-arbitrability  are  plainly  arguable;

when  consideration  in  summary  proceedings  would  be

insufficient and inconclusive; when facts are contested; when the

party  opposing  arbitration  adopts  delaying  tactics  or  impairs

conduct of arbitration proceedings. This is not the stage for the

court to enter into a mini trial or elaborate review so as to usurp

the jurisdiction of the arbitral tribunal but to affirm and uphold

integrity  and  efficacy  of  arbitration  as  an  alternative  dispute

resolution mechanism.”
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E 	3(� �In our view, the decision in SMS Tea Estates does not

lay down the correct position in law on two issues i.e. (i) that

an  arbitration  agreement  in  an  unstamped  commercial

contract cannot be acted upon, or is rendered un-enforceable

in  law;  and  (ii)  that  an  arbitration  agreement  would  be

invalid where the  contract  or  instrument  is  voidable at  the

option of  a party,  such as u/s 19 of the Indian Contract Act,

1872.

29.  We  hold  that  since  the  arbitration  agreement  is  an

independent  agreement  between  the  parties,  and  is  not

chargeable  to  payment  of  stamp  duty,  the  non-payment  of

stamp duty on the commercial contract, would not invalidate

the arbitration clause, or render it  un-enforceable,  since it

has an independent existence of its own. The view taken by

the Court on the issue of separability of the arbitration clause

on the registration of the substantive contract, ought to have

been followed even with respect to the Stamp Act. The non-

payment of stamp duty on the substantive contract would not

invalidate even the main contract. It is a deficiency which is

curable on the payment of the requisite Stamp Duty.

30.  The  second  issue  in  SMS  Tea  Estates  that  a  voidable

contract would not be arbitrable as it affects the validity of

the  arbitration  agreement,  is  in  our  view  not  the  correct
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position  in  law.  The  allegations  made by  a  party  that  the

substantive contract has been obtained by coercion, fraud, or

misrepresentation has to be proved by leading evidence on

the issue. These issues can certainly be adjudicated through

arbitration.

31.  We  overrule  the  judgment  in  SMS  Tea  Estates  with

respect to the aforesaid two issues as not laying down the

correct position in law. 

32. The Garware judgment has followed the judgment in SMS

Tea  Estates.  The  Counsel  for  the  Appellant  has  placed

reliance on paragraph 22 of the judgment to contend that the

arbitration  clause  would  be  non-  existent  in  law,  and

unenforceable, till Stamp Duty is adjudicated and paid on the

substantive contract. We hold that this finding is erroneous,

and does not lay down the correct position in law. We have

already held  that  an  arbitration  agreement  is  distinct  and

independent  from  the  underlying  substantive  commercial

contract. Once the arbitration agreement is held to have an

independent existence, it can be acted upon, irrespective of

the alleged invalidity of the commercial contract.

xx                                                xx                             xx

54. In the present case, since both the parties have admitted

the  existence  of  the  arbitration  agreement  between  the

parties, as recorded in the judgment of the High Court, and

even before this court during oral submissions, parties may

either appoint a sole arbitrary consensually; failing which,

an application u/S 11 for appointment of the arbitrator may

be made before the High Court. ”
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