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167. Procedure when investigation cannot be completed in

twenty four hours.-  (1) Whenever any person is arrested

and  detained  in  custody  and  it  appears  that  the

investigation  cannot  be  completed  within  the  period  of

twenty-  four  hours  fixed  by  section  57,  and  there  are

grounds for believing that the accusation or information is

well- founded, the officer in charge of the police station or

the  police  officer  making  the  investigation,  if  he  is  not

below the rank of sub- inspector, shall forthwith transmit

to the nearest Judicial Magistrate a copy of the entries in

the diary hereinafter prescribed relating to the case, and

shall  at  the  same  time  forward  the  accused  to  such

Magistrate. 

(2) The  Magistrate  to  whom  an  accused  person  is

forwarded under this section may, whether he has or has

not jurisdiction to try the case, from time to time, authorise

the  detention  of  the  accused  in  such  custody  as  such

Magistrate thinks fit, for a term not exceeding fifteen days

in the whole; and if he has no jurisdiction to try the case

or  commit  it  for  trial,  and  considers  further  detention

unnecessary, he may order the accused to be forwarded to

a Magistrate having such jurisdiction: 

Provided that-     

(a)  the  Magistrate  may  authorise  the  detention  of  the

accused  person,  otherwise  than  in  the  custody  of  the

police, beyond the period of fifteen days; if he is satisfied

that  adequate  grounds  exist  for  doing  so,  but  noJITESH LAL
2023.05.11 04:50
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Magistrate  shall  authorise  the  detention  of  the  accused

person in custody under this paragraph for a total period

exceeding,- 

(i)     ninety  days,  where  the  investigation  relates  to  an  

offence punishable with death, imprisonment for life or

imprisonment for a term of not less than ten years; 

(ii) sixty  days,  where  the  investigation  relates  to  any

other offence, and, on the expiry of the said period of

ninety  days,  or  sixty  days,  as  the  case  may  be,  the

accused  person  shall  be  released  on  bail  if  he  is

prepared  to  and  does  furnish  bail,  and  every  person

released on bail under this sub- section shall be deemed

to  be  so  released  under  the  provisions  of  Chapter

XXXIII for the purposes of that Chapter;] 

[(b) no  Magistrate  shall  authorise  detention  of  the

accused in custody of the police under this section unless

the accused is produced before him in person for the first

time and subsequently every time till the accused remains

in the custody of the police, but the Magistrate may extend

in any custody under further detention in judicial custody

on production of the accused either in person or through

the medium of electronic video linkage;]

(c) no  Magistrate  of  the  second  class,  not  specially

empowered  in  this  behalf  by  the  High  Court,  shall

authorise detention in the custody of the police.”
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��� �seeking  extension  of  time,  the  Public  Prosecutor

after an independent application of mind to the request

of the investigating agency, is required to make a report

to  the  court  indicating  therein  the  progress  of  the

investigation and disclosing justification for keeping the

accused in further custody to enable the investigating

agency  to  complete  the  investigation.  The  Public

Prosecutor may attach the request of the investigating

officer alongwith his request on application and report,

but his report must disclose on the face of it, that he has

applied his mind and was satisfied with the progress of

the investigation and considered grant of further time to

complete  the  investigation.  The  report  of  the  Public

Prosecutor,  therefore,  is  not  merely a  formality  but a
JITESH LAL
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very  vital  report  because  the  consequence  of  its

acceptance affects the liberty of an accused and it must,

therefore,  strictly  comply  with  the  requirements  of

Section 36A(4) of  the NDPS Act.  The contents  of  the

report to be submitted by the Public Prosecutor, after

proper application of his mind, are designed to assist

the  court  to  independently  decide  whether  or  not

extension should be granted in a given case. Keeping in

view  the  consequences  of  the  grant  of  extension  i.e.

keeping an accused in further custody, the court must

be satisfied for the justification, from the report of the

Public  Prosecutor,  to  grant  extension  of  time  to

complete the investigation. 

In the case in hand, the application for extension

signed by the Investigating Officer cannot be construed

as a report  of  the Public Prosecutor as  envisaged in

Proviso to sub section (4) of Section 36A of the NDPS

Act  for  the  reason  that  Public  Prosecutor  had  only

appended his signatures at the bottom of the page, that

too, without even making an endorsement that he had

perused the grounds and that,  he was satisfied about

the  progress  of  investigation  and  reasons  set  out  for

extension of time to complete the investigation. Further,

the report did not disclose the progress of investigation.

It is a settle proposition of law that report is not a mere

formality but requires due application of mind as to the

ground for delay in filing challan and the reasons for

further detention of accused. In the considered view of

this  Court,  the  application/report  filed  by  the

prosecution  did  not  meet  the  aforesaid  requirements

envisaged in  Proviso  to  Section  36A(4) of  the  NDPS

Act.  It  can  safely  be  held  that  the  application  for

seeking  extension  of  time  was  nothing  but  a

transmission of request of an Investigating Officer. TheJITESH LAL
2023.05.11 04:50
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report did not reflect the steps taken for obtaining FSL

report during the period of first 180 days.”

[Emphasis supplied]
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