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Dharam Pal  Singh further

stated that on the very first day, he was aware of the fact that this dacoity

had been committed at the instance of Gurcharan Singh, appellant, and this

fact was also disclosed to the police. However, Gurcharan Singh, appellant

was never interrogated in his presence by the police nor he was associated

in the investigation of the case prior to 31.03.2002. 

5. The prosecution further examined PW-13 Lahori Lal, Inspector

(Retd.), who  was  posted  as  Inspector  in  CIA (II),  Yamunanagar at  the

relevant  time.  Accused/co-accused Jeeta  @ Jeet  was  arrested  by him on

30.03.2002.  On  31.03.2002,  accused  Jeeta  was  interrogated  and  he

disclosed  the  names  of  both  the  appellants  to  the  police.  He  had  also

arrested  both  the  appellants  in  the  present  case.  However  in  cross-

examination, he stated that there was no specific mark of identification on

any of the recovered articles. He stated that the investigation of the case was

handed over to him and at that time,  Gurcharan Singh, accused-appellant,

was  not  mentioned  by  the  complainant  or  any  other  person  as

accused/suspected person nor he had summoned Gurcharan Singh, appellant

for  interrogation  in  connection  with  this  case.  He  further  admitted  that
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Gurcharan Singh, appellant was arrested on the day of making of disclosure

statement by Jeeta, co-accused. There was no specific identification mark on

the ring recovered from Gurcharan Singh, appellant.  He further admitted

that during investigation, this fact  also came to his notice that there had

been  a  long  litigation  between  the  complainant  and  Gurcharan  Singh,

appellant. However, he did not enquire about the fact of that litigation. He

had arrested both the present appellants in the present case. He was told by

Gurcharan  Singh,  appellant  that  he  had  inimical  relations  with  the

complainant of the present case. He further admitted that no recovery was

effected from Jarnail Singh, appellant. 

6. After  the  examination  of  the  prosecution  witnesses,  the

statement  of  accused-appellant  Jarnail  Singh was recorded under Section

313  Cr.P.C.  and  he  stated  that  he  was  employed  on  daily  wages  with

Gurcharan Singh, appellant and prior to that episode, the complainant and

his  associates  had  come  to  quarrel  with  his  employer  Gurcharan  Singh,

accused-appellant  and gave him beatings in front of him. He intervened in

order  to  save  him.   Because  of  this  reason,  the  complainant  and  his

associates had inimical relations with him and he had been falsely involved.

Similarly the statement of Gurcharan Singh, appellant, was also recorded

and  he  stated  that  his  brother  Niranjan  Singh  had  sold  his  land  to  the

complainant Jagjit Singh and due to this reason, a dispute arose between

them with regard to cutting of standing trees on the dole (katcha boundary

wall).   On  demarcation,  those  trees  were  found  in  his  land  and  the

complainant raised objection for cutting of those trees. Dharam Pal Singh,
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PW-12 had deposed against him as he had filed a criminal complaint against

his  brother  Ram Pal for  causing  damage to  his  tube-well.  Jarnail  Singh

remained with him on daily wages for some time and once he had saved him

from the clutches of the complainant and his associates and thus, his name

had  been  falsely  involved  in  the  present  case.   Apart  from  that,  the

complainant and his family members had been challaned on his complaint in

a hurt case, as they had caused injuries to his wife. No evidence was led by

the accused in their defence. 

7. I  have  heard  learned  counsel  for  the  parties  and  with  their

assistance, I have gone through the trial Court record carefully. 

8. Learned  counsel  for  both  the  appellants  argued  that  the

impugned  judgment  is  based  on  misappreciation  of  evidence  as  well  as

various pronouncements of the Hon’ble Supreme Court. They submitted that

the appellants were falsely involved on the basis of the disclosure statement

made by co-accused Jeeta,  which  was  not  admissible  in  evidence.  Apart

from that,  it  has been alleged by the prosecution that only one ring was

recovered from Gurcharan Singh, which was not bearing any specific mark

of  identification.  It  was  a  normal  ring,  which  was  easily  available  to  a

common man and could be easily planted on the present appellants. Apart

from that, PW-6 Jagjit Singh and PW-12  Dharam Pal Singh had admitted

that the parties were inimical towards each other. Even PW-13 Lahori Lal,

who  was  the  Investigating  Officer,  also  admitted  the  factum of  enmity

between  the  parties  and  also  admitted  that  he  had  not  conducted  the

investigation  from  that point  of  view.  Thus,  due  to  past  enmity,  the
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appellants were falsely involved by the complainant  in  the case in hand.

Learned counsel further submitted that there are serious discrepancies in the

statements of various prosecution witnesses and the appellants are liable to

be acquitted. 

9. The submissions made by learned counsel  for  the appellants

have been countered by learned counsel appearing on behalf of the State by

contending that there were specific and serious allegations against both the

present appellants. PW-6 Jagjit Singh had named both the appellants as the

persons, who had conspired with the other co-accused and the offence was

committed  by  them.  Apart  from  that,  even  during  the  course  of  trial,

sufficient  incriminating  evidence  was  available  in  the  shape  of  the

statements  of  PW-6  Jagjit  Singh,  PW-12  Dharam Pal  Singh  and  PW-13

Lahori Lal. Learned State counsel further contended that in pursuance to the

disclosure  statement  suffered  by Gurcharan  Singh,  appellant,  a  ring  was

recovered, which had been identified by PW-6 Jagjit Singh belonging to him

and there was sufficient incriminating evidence against both the appellants.

Thus, he prayed that the impugned judgment of conviction may be upheld. 

10. I have considered the rival submissions and find that the cases

in hand deserve to be accepted for the following more than one reasons.

11. In the instant case, the FIR was got registered by PW-6 Jagjitt

Singh by moving a complaint, Ex.PA to the police and on the basis of the

same, the FIR Ex.PB was registered against 8/9 unknown persons, who had

committed the dacoity in the house of Jagjit Singh and his brother Ranjit

Singh  on  the  night  of  02.05.2001.  The  complainant  admittedly  had
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witnessed  the  occurrence,  however,  in  the  FIR  Ex.PB,  no  accused  was

named.  It  is  also  an  admitted  fact  that  the  investigation  was  initially

conducted by the local police, but it could not make any headway.  Later on,

the  investigation  was  handed  over  to  CIA (II),  Yamuna  Nagar,  which

conducted the investigation.  During the course of investigation, co-accused

Julkan @  Mulla  was  arrested  on  08.01.2002,  Naseem,  co-accused,  was

arrested  on  09.01.2002,  Khalil  Ahmad, co-accused,  was  arrested  on

13.01.2002, Sharda Nand, co-accused, was arrested on 21.01.2002, Mashruf

Yasin was arrested on 25.01.2002 and Tayab was arrested on 23.01.2002 in

the present case. All the said co-accused suffered their respective disclosure

statements in the custody of the police, which were duly exhibited during

the course of trial and none of the said six co-accused had named both the

appellants as their conspirators. 

12. The offence in the instant case was allegedly committed on the

night of 02.05.2001 and till 30.03.2002, the names of both the appellants

had  not  surfaced anywhere  during  the  course of  investigation.  However,

after about 11 months, on 30.03.2002, the accused Jeeta @ Jeet was arrested

and for the first time, in his disclosure statement Ex.PM, he had named both

the appellants as the conspirators with all the above-named accused. It was

stated by Jeeta alias Jeet Singh in his disclosure statement Ex.PM that both

the appellants had shown the houses of PW-6 Jagjit Singh and his brother to

Jeet Singh @ Jeeta and later on the dacoity was committed by the said seven

co-accused.  Prior  to  Jeeta  alias  Jeet  Singh,  neither  the  appellants  were

named by any of  his  co-accused nor their  names cropped up during the
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statements of various witnesses examined by the police of CIA (II), Yamuna

Nagar.  If  the  appellants  had  conspired  with  the  co-accused  and  the

appellants  had  shown  the  houses  of  victims  to  the  co-accused,  nothing

prevented the other six co-accused, who were arrested prior to Jeeta @ Jeet

Singh from naming the appellants as co-accused in the present crime. Thus,

prosecution case is liable to be disbelieved outrightly on this sole ground

alone. 

13. Furthermore,  as  per  the  case  of  the  prosecution,  Gurcharan

Singh, appellant, was arrested by the police on 30.03.2002 itself and he had

suffered  a  disclosure  statement  Ex.PK,  wherein  he  stated  that  he  had

received one ring as a gift from Jeeta @ Jeet Singh, co-accused and he could

get the same recovered. In pursuance of his disclosure statement, Gurcharan

Singh @ Kaka, appellant, got recovered one gold ring and a recovery memo

Ex.PK/1 dated 31.03.2002 was prepared in this regard. It has been stated by

the prosecution that since the recovery had taken place in pursuance to the

disclosure  statement  made  by  Gurcharan  Singh,  it  would  be  a  legally

admissible piece of evidence against him and he could be convicted on the

strength of the same. However, I find no force in the said submission. In the

present case, the prosecution examined PW-12 Dharam Pal Singh, in whose

presence Gurcharan Singh had suffered the disclosure statement. He clearly

stated  in  his  cross-examination  that  the  ring  recovered  from Gurcharan

Singh  was  meant  for  wearing  of  men  and  there  was  no  specific

identification mark on the ring, from which it could be said that it belonged

to the complainant. The ring was an ordinary ring and was usually worn by
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the people and there was no identification mark placed on that ring even at

the time of  recovery.  Similarly,  PW-13 Lahori  Lal,  Inspector (Retd) also

admitted  that  there  was no specific  mark of identification on any of the

recovered  articles.  He  specifically  stated  that  there  was  no  specific

identification mark on the ring recovered from Gurcharan Singh, appellant.

Consequently, there was no evidence in the present case to show that the

ring, which was allegedly recovered from Gurcharan Singh, appellant, was

stolen from the house of PW-6 Jagjit Singh and the same belonged to the

complainant. 

14. Apart from that, it is evident that the entire machinery was set

into motion on the strength of the statement made by PW-6 Jagjit Singh,

complainant  and his statement was supported by PW-12 Dharam Pal Singh,

Ex-Sarpanch of the village. However, from a perusal of their testimonies, it

is evident that both the witnesses were wrongly believed by the learned trial

Court. At the outset, PW-6 Jagjit Singh had not identified the appellants,

who were present in the court and stated that they were not present at the

time of dacoity. However, in his cross-examination, he admitted that he was

having a dispute with Gurcharan Singh, appellant regarding Poplar trees.

Thus,  the  stand  taken by PW-6 was  highly contradictory.  Further,  PW-6

stated that he had disclosed the name of Gurcharan Singh, appellant, at the

time of lodging of the FIR, because he had suspicion about his involvement

in the crime. He further stated that the police interrogated Gurcharan Singh

after calling him in the police station for many days, but at that time nothing

was disclosed by Gurcharan Singh to the police nor any clue was made
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available  to  the  Investigating  Officer  and  he  was  let  off by  the  police.

Similarly PW-12 Dharam Pal Singh also deposed on similar lines and went

on to depose that from the very first day, he was aware of the fact that the

dacoity had been committed at the instance of Gurcharan Singh, appellant

and this fact was also disclosed to the police. However, Gurcharan Singh,

appellant was never interrogated in his presence by the police nor he was

associated  in  the  investigation  of  this  case  prior  to  31.03.2002.  The

prosecution had examined PW-13 Lahori Lal,  Retired Inspector, who was

the investigating officer of the present case and he clearly stated that when

the investigation of the case was handed over to him, the name of Gurcharan

Singh, appellant was not mentioned by the complainant or any other person

as  the  accused/suspected  person  and  he  had never  summoned  Gurcharn

Singh, appellant for interrogation in connection with this case and he was

arrested only on 31.03.2002. Even from a perusal of the FIR Ex.PB, it is

apparent that the complainant was not aware of the real accused and the FIR

was lodged against unknown persons. Had PW-6 Jagjit Singh and PW-12

Dharam Pal Singh, Ex-Sarpanch been aware of the names of the accused

from the first day, they would have certainly incorporated the names of both

the appellants as the accused in the FIR. Thus, it is evident that PW-6 Jagjit

Singh, complainant and  PW-12 Dhram Pal Singh, Ex-Sarpanch had stated

wrong facts, while appearing in the witness box. 

15. Now it is apparent that PW-6 Jagjit Singh and PW-12 Dharam

Pal  Singh,  Ex-Sarpanch  were  already  inimical towards  the  present

appellants. PW-6 Jagjit Singh admitted in his cross-examination that he had
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a dispute with Gurcharan Singh, appellant regarding Poplar trees standing in

the agricultural land. He got the demarcation of those trees and even after

demarcation, the dispute was not settled and the civil  litigation was still

pending between them. He further admitted that the dispute with regard to

the  trees  was  pending  one  year  prior  to  the  date  of  commission  of  the

offence.  Still  further,  PW-12  Dharam Pal  Singh,  Ex-Sarpanch  was  also

inimical towards  the  present  appellants.  Even  he  admitted  in  his  cross-

examination that he had purchased the land from Niranjan Singh, brother of

Gurcharan  Singh,  appellant  and  some  other  land  owners.  He  further

admitted that a civil suit was pending between the complainant Jagjit Singh

and  Gurcharan  Singh,  appellant  with  regard  to  the  right  to  harvest  the

Poplar crop. He further admitted that a dispute was still pending between

the parties  with regard to the demarcation of the land and harvesting of

Poplar  crop.  He further admitted  that  he  had been a Sarpanch for about

10/12 years ago. Niranjan Singh, brother of Gurcharan Singh, appellant had

lodged a complaint in police station against his brother Ram Pal and others

regarding the damage caused by them to his tube-well. Thus, it is evident

that  PW-6  Jagjit  Singh,  complaint  and  PW-12  Dharam  Pal  Singh,  Ex-

Sarpanch were already inimical towards the appellants and the possibility of

false implication due to the said enmity cannot be ruled out in the instant

case. 

16. In  the  present  case,  the  only  evidence  against  the  present

appellants was the confession made by Jeeta alias Jeet Singh, co-accused in

police  custody  on  30.03.2002,  whereby  names  of  both  the  appellants
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appeared in the present case for the first time, after 11 months of registration

of the FIR by the police. However, the confession of the co-accused Ex.PM

was not admissible in evidence, because there was no joint trial of the said

co-accused  Jeeta  alias  Jeet  Singh  with  the  present  appellants  and  the

confession of the co-accused is not a substantive piece of evidence. Even

otherwise  the  confessional  statement  of  Jeeta  alias  Jeet  Singh  was

admittedly recorded after the arrest of the said accused on 30.03.2002 and

even admittedly at that time, he was in police custody. Keeping in view the

provisions of Section 25, 26 and 30 of Indian Evidence Act 1872 (for short

'the Evidence Act') such confessions were inadmissible, so far as the present

appellants are concerned. Sections 25, 26 and 30 of the Evidence Act read

as follows:-

“25.  Confession  to  police  officer  not  to  be  proved.—No

confession made to a police officer, shall be proved as against

a person accused of any offence.

26. Confession by accused while in custody of police not to

be proved against  him.—No confession made by any person

whilst he is in the custody of a police officer, unless it be made

in the immediate presence of a Magistrate, shall be proved as

against such person.

xxx xxx xxx xxx

xxx xxx xxx

30. Consideration  of  proved  confession  affecting  person

making it  and others  jointly  under  trial  for  same offence.—

When more persons  than one are  being  tried jointly  for  the

same offence, and a confession made by one of such persons

affecting himself and some other of such persons is proved, the

Court may take into consideration such confession as against
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such other person as well  as  against  the person who makes

such confession.”

17. It has been held by the Hon’ble Supreme Court in Indra Dalal

Vs. State of Haryana 2015 (3) RCR Criminal, 342: 2015 (11) SCC 31,  as

follows:-
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"7. The confessional statement, Ex.5, stated to have been

made by the appellant was before the police officer in

charge  of  the  Godda  Town  Police  Station  where  the

offence was registered in respect of the murder of Kusum

Devi. The FIR was registered at the police station on 8-

8-1995 at about 12.30 p.m. On 9-8-1995, it was after the

appellant  was  arrested  and  brought  before  Rakesh

Kumar that he recorded the confessional statement of the

appellant.  Surprisingly,  no  objection  was taken by  the

defence for admitting it in evidence. The trial court also

did not consider whether such a confessional statement

is  admissible  in  evidence or  not.  The High Court  has

also  not  considered  this  aspect.  The  confessional

statement was clearly inadmissible as it was made by an

accused  before  a  police  officer  after  the  investigation

had started." 

18. The law of confession is embodied in Sections 24 to 30 of the

Indian Evidence Act. The confession is a form of admission consisting of

direct  acknowledgement  of  guilt  in  a  criminal  charge.  It  would  be

appropriate to reproduce the observations of the privy council in the matter

of  Pakala Narayana Swami Vs. Emperor 1939 PC 47,  which reads as

under:-
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“…….A confession must either admit in terms of an offence, or

at  any  rate  substantially  all  the  fact  which  constitute  the

offence. An admission of a gravely incriminating fact, even if

conclusively incriminating fact is not by itself a confession…”

19. The main question, which arises for consideration before this

Court is whether the confession Ex.PM suffered by co-accused Jeeta alias

Jeet Singh is admissible in evidence against both the appellants. Section 30

of the Indian Evidence Act mandates that to make the confession of a co-

accused admissible in evidence, there has to be a joint trial. If there is no

joint trial, the confession of a co-accused is not at all admissible in evidence

and therefore, the same cannot be taken as evidence against the other co-

accused. The confession was made by Jeeta alias Jeet Singh, who was tried

earlier, and his confession is not admissible in evidence against the present

appellants in view of the provisions of Section 30 of the Indian Evidence

Act.

20. In  the  present  case,  PW-6  Jagjit  Singh clearly admitted  that

both the appellants were not present at the place of occurrence. Even the

prosecution had charged the appellants with the help of Section 120-B IPC.

Section 120-A of Indian Penal Code defines criminal conspiracy and has

been reproduced below for the facility of the reference:-

“120A. Definition of criminal conspiracy.—When two or more

persons agree to do, or cause to be done,—

(1) an illegal act, or

(2) an act which is not illegal by illegal means, such an agree-

ment  is  designated  a  criminal  conspiracy:  Provided that  no

agreement  except  an  agreement  to  commit  an  offence  shall

amount to a criminal conspiracy unless some act besides theMUKESH KUMAR SALUJA
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agreement is done by one or more parties to such agreement in

pursuance thereof.”

21. It  has  been held  by the  Hon’ble  Supreme Court  in  State  of

Kerala Vs.  P.  Sugathan 2000 (4) RCR Criminal  369: 2000 AIR (SC)

3323 as under:-
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22. After perusing the trial Court record and the evidence led by

the prosecution, this Court is satisfied that the instant case, the charge of

criminal conspiracy against both the appellants was not proved beyond the

shadow of reasonable doubt. Admittedly, both the appellants were neither

present  at  the  place  of  occurrence  nor  admittedly  they  were  associated

during the process of commission of the offence of dacoity. The law is well

settled that the offence of criminal conspiracy has to be established either by

direct  evidence or  by circumstantial  evidence and the  ingredients  of  the

offence  have  to  be  proved  like  any  other  substantive  offence.  The

prosecution is obliged to prove that both the appellants had joined hands to

commit the offence in question.

23. The learned trial Court wrongly convicted both the appellants

with the aid of Section 120-B IPC by ignoring the settled principles that theMUKESH KUMAR SALUJA
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essence of  conspiracy is  that  there should  be  an  agreement  between the

persons to do one or other of the acts described in the Section. Such an

agreement  may  be  proved  either  by  way  of  direct  evidence  or  may  be

inferred from the act and conduct of the parties to such conspiracy.  There is

no difference between the mode of proof of the offence of conspiracy and

proof  of  any  other  offence.  Further,  it  can  always  be  proved  by  direct

evidence or by circumstantial evidence.  The doctrine of agency is embodied

in Section 10 of the Evidence Act  and if the conditions laid by the said

principles of law are satisfied, the act done by one is admissible against the

co-conspirator. Section 10 of the Indian Evidence Act reads as under:-

“Section 10.   Things said or done by conspirator in reference

to common design.

Where there is reasonable ground to believe that two or more

persons have conspired together to commit an offence or an

actionable wrong, anything said, done or written by any one of

such persons in reference to their common intention, after the

time when such intention was first entertained by any one of

them, is a relevant fact as against each of the persons believed

to  be  so  conspiring,  as  well  for  the  purpose  of  proving  the

existence of the conspiracy as for the purpose of showing that

any such person was a party to it.”

24. Section 10 of the Evidence Act has been deliberately brought

on  the  statute  book  in  order  to  make  the  acts  and  statements  of  a  co-

conspirator admissible against the whole body of conspirators, because of

the nature of crime.  This Section will come into operation at the moment,

when there is sufficient evidence before the Court that there are reasonable

grounds to  believe that  two or  more persons have conspired  together  to
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commit an offence or an actionable wrong. A prima facie evidence has to be

laid that a person was party to the conspiracy before his acts can be used

against his co-conspirators.  It has been held by the Hon'ble Supreme Court

in the matter of Bhagwan Swarup Lal Bishan Lal v. State of Maharashtra,

AIR 1965 Supreme Court 682, as follows:-

“8. Before  dealing  with  the  individual  cases,  as  some

argument was made in regard to the nature of the evidence that

should be adduced to sustain the case of conspiracy, it will be

convenient  to  make at  this  stage some observations thereon.

Section 120A of the Indian Penal Code defines the offence of

criminal conspiracy thus.:
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This section, as the opening words indicate, will come into play

only when the Court is satisfied that there is reasonable ground

to believe that two or more persons have conspired together to

commit an offence or an actionable wrong, that is to say, there

should be a prima facie evidence that a person was a party to

the  conspiracy  before  his  acts  can  be  used  against  his  co-

conspirators. Once such a reasonable ground exists, anything

said, done or written by one of the conspirators in reference to

the common intention, after the said intention was entertained,

is  relevant  against  the  others,  not  only  for  the  purpose  of

proving the existence of  the conspiracy but  also for  proving

that the other person was a party to it. The evidentiary value of

the said acts is limited by two circumstances, namely, that the

acts  shall  be  in  reference to  their  common intention  and in

respect of a period after such intention was entertained by any

one  of  them.  The  expression  "in  reference  to  their  common

intention" is very comprehensive and it appears to have been

designedly used to give it  a wider scope than the words "in

furtherance of" in the English law; with the result, anything,

said, done or written by a co-conspirator, after the conspiracy

was  formed,  will  be  evidence  against  the  other  before  he

entered  the  field  of  conspiracy  or  after  he  left  it.  Another

important limitation implicit in the language is indicated by the

expressed  scope  of  its  relevancy.  Anything  so  said,  done  or

written is a relevant fact only "as against each of the persons

believed to be so conspiring as well for the purpose of proving

the existence of the conspiracy as for the purpose of showing 
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that any such person was a party to it". It can only be used for

the purpose of proving the existence of the conspiracy or that

the other person was a party to it. It cannot be used in favour

of the other party or for the purpose of showing that such a

person was not a party to the conspiracy. In short, the section

can be analysed as follows: (1) There shall be a prima facie

evidence affording a reasonable ground for a Court to believe

that two or more persons are members of a conspiracy; (2) if

the said condition is fulfilled, anything said, done or written by

any one of them in reference to their common intention will be

evidence against the other; (3) anything said, done or written

by him should have been said, done or written by him after the

intention was formed by any one of them; (4) it would also be

relevant for the said purpose against another who entered the

conspiracy  whether  it  was  said,  done  or  written  before  he

entered the conspiracy or after he left it; and (5) it can only be

used against a co-conspirator and not in his favour.” 

25. In  view  of  the  above  discussion  and  having  given  my

thoughtful consideration to the submissions made by the learned counsel for

the parties, I am of the considered opinion that the impugned judgment of

conviction and order of sentence passed by the learned trial Court are based

on misappreciation of evidence and unsustainable in the eyes of law.  Thus,

both these appeals  succeed and consequently,  the impugned judgment  of

conviction and order of sentence dated 12.02.2005 passed by the learned

trial Court are set aside. The appellants are ordered to be acquitted of the

charges  framed  against  them.  The  bail  bonds  of  the  appellants  stand

discharged and they may be released forthwith from the custody, if not on

bail and if not required in any other case.
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  (N.S. SHEKHAWAT)

03.05.2023              JUDGE

mks

Whether Speaking/Reasoned: YES / NO

Whether Reportable: YES / NO
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