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FTo revert to the main stream of the case, we see no reason as

to why the principles of sentencing evolved by this Court over
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the years through largely in the context of the death penalty will

not  be  applicable  to  all  lesser  sentences  so  long  as  the

sentencing judge is vested with the discretion to award a lesser

or  a  higher  sentence  resembling  the  swing  of  the  pendulum

from the minimum to the maximum. In fact, we are reminded of

the age old infallible logic that what is good to one situation

would hold to be equally good to another like situation. Beside

paragraph 163 (underlined portion) of  Bachan Singh (supra),

reproduced earlier, bears testimony to the above fact.

  Would  the  above  principles  apply to  sentencing  of  an

accused  found  guilty  of  the  offence  under Section  304-

B inasmuch as the said offence is held to be proved against the

accused  on  basis  of  a  legal  presumption?  This  is  the  next

question  that  has  to  be dealt  with.  So long there  is  credible

evidence of cruelty occasioned by demand(s) for dowry, any

unnatural death of a woman within seven years of her marriage

makes the husband or a relative of the husband of such woman

liable  for  the  offence  of  “dowry  death”  under Section  304-

B though  there  may  not  be  any  direct  involvement  of  the

husband  or  such  relative  with  the  death  in  question.  In  a

situation where commission of an offence is held to be proved

by means of a legal presumption the circumstances surrounding

the  crime  to  determine  the  presence  of  aggravating

circumstances  (crime  test)  may  not  be  readily  forthcoming

unlike  a  case  where  there  is  evidence  of  overt  criinal  acts

establishing  the  direct  involvement  of  the  accused  with  the

crime to enable the Court to come to specific conclusions with

regard  to  the  barbarous  or  depraved  nature  of  the  crime

committed. The necessity to combat the menace of demand for

dowry or to prevent atrocities on women and like social evils as

well as the necessity to maintain the purity of social conscience

cannot be determinative of the quantum of sentence inasmuch

as  the  said  parameters  would  be  common  to  all  offences
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under Section 304-B of the Penal Code. The above, therefore,

cannot  be elevated to the status of  acceptable jurisprudential

principles  to  act  as  a  rational  basis  for  awarding  varying

degrees of punishment on a case to case basis. The search for

principles to satisfy the crime test in an offence under Section

304-B of  the  Penal  Code  must,  therefore,  lie  elsewhere.

Perhaps, the time spent between marriage and the death of the

woman;  the attitude and conduct of  the accused towards the

victim before her death;  the extent  to  which the demand for

dowry was persisted with and the manner and circumstances of

commission  of  the  cruelty  would  be  a  surer  basis  for

determination of the crime test.  Coupled with the above, the

fact  whether  the  accused was  also  charged with  the  offence

under Section  302 of  the  Penal  Code  and  the  basis  of  his

acquittal  of  the  said  charge  would  be  another  very relevant

circumstance.  As  against  this  the  extenuating/mitigating

circumstances which would determine the “criminal test” must

be  allowed  to  have  a  full  play.  The  aforesaid  two  sets  of

circumstances being mutually irreconcilable cannot be arranged

in the form of a balance sheet as observed in Sangeet (supra)

but  it  is  the  cumulative  effect  of  the  two  sets  of  different

circumstances that has to be kept in mind while rendering the

sentencing decision. This, according to us, would be the correct

approach while dealing with the question of sentence so far as

the  offence  under Section  304-B of  the  Penal  Code  is

concerned.”
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