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1. Learned counsel for the appellant by filing the present appeal, under
Section 378(4) Cr.P.C, has assailed the judgment dated 14.08.2018, passed by
the Judicial Magistrate Ist Class, Rajpura, dismissing the complaint and
acquitting the respondent-accused therein of the charges framed against him

under section 138 of the Negotiable Instruments Act (for short ' the Act').

2. Factual matrix of the petition unfolds as Appellant/Complainant had
friendly relations with the Respondent/Accused and had mutual understanding
due to which Appellant lent Rs 4,75,000/- to the Accused for his domestic needs
in the month of July 2014 and in lieu of that Respondent issued a security
cheque no. 014790 dated 11.09.2014 amounting to Rs 4,75,000/- in favour of the
Appellant drawn on Corporation Bank, Guru Nanak Colony, Rajpura and the
same was presented to the said bank on 17.10.2014 which was dishonoured and
returned as “FUNDS INSUFFICIENT” and thereafter appellant issued a legal

notice dated 27.10.2014 to the Respondent which was not honoured.

3. Learned counsel for the applicant contends that the signatures on

suam sbidgrcheques were not deniedand as such there is a presumption that the cheque

2023.08.17 20:10
| attest to the accuracy and
authenticity of this document



CRM-A-378-2019

has been issued for a valid consideration by the respondent. He further submits
that the trial court has failed to take into account the fact that respondent has
admitted his liability. The trial court has erred in holding that the cheque has
been misused by the applicant by filling the particulars by himself.

4, It is further asserted that the trial court has only considered one
aspect that the appellant was not able to prove the exact date of the payment of
the loan and on this very ground Respondent has been acquitted.Also, the trial
court has failed to consider the fact that no burden of proof lies upon the
petitioner once the cheque gets dishonored rather shifts on the accused to prove
that he cheque was not issued for the discharge of any liability.

5. Heard learned counsel for the applicant/appellant.

6. The respondent in his statement under section 313 Cr.P.C, 1973
denied the incriminating materials put by the petitioner, however admitted the
fact that the cheque in question bears his signature and further submits that the
present blank cheque was issued as a security cheque to one Rachhpal Singh
who is a Government teacher in year 2010 against Rs 50,000/-and it is through
Rachhpal Singh that the present blank cheque had been handed over to the
Appellant/complainant which has been misused and forged by filing huge
amount in lacs.

7. This Court is oblivious of the legal proposition that under Section
138 of Negotiable Instruments Act, prosecution proceeds with a presumption
that the accused issued the dishonoured cheque for discharge of a legal
liability/debt and under Section 139 of the said Act, complainant is not required
to prove his case once the essential ingredients of this section are prima facie
made out, however, the said presumption is rebuttable and once the onus is
discharged by the accused, it shifts upon the complainant's to prove that the

cheque in question in his favour was issued for discharging a certain legal debt
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as has been held in Sampelly Satyanarayana Rao vs. Indian Renewable Energy
Development Agency Ltd., 2016 (4) RCR (Criminal) 385.

8. Perusal of the file shows that the appellant has not been able to
prove exact date on which the money was lent. Further there are contradictions
with regard to his pleadings and deposition in cross examination. On one hand
he states that the amount was to be repaid within 4 months whereas during his
cross examination he has voluntarily deposed that the loan was borrowed for 2
months. Appellant even admits that there was no prior dealing between them
then how come suchan big amount be lent to the respondent without there being
any relation which casts a shadow on the story of the Appellant. The accused has
not denied his signatures on the dishonoured cheque but there is specific denial
to the alleged financial help from thecomplainant. Particularly in the light of the
fact that the complainant failed toproduce any evidence with regard to lending of
the amount to the respondent which cannot be believed as a gospel truth,which
is also not supported by any mentioning of the same in any of accountbooks
maintained to run thecommission agent business and income tax returns. Inthe
light of the said circumstance and the evidence on this issue, this Court
isconvinced that the accused has successfully rebutted the presumption of
Sections118 and 139 of Negotiable Instruments Act.

0. Further, the law on presumption has been thoroughly examined and
adjudicated, which needs to be looked at herein as well:-

“15. In Krishna Janardhan Bhat v. Dattatreya Hegde
2008(1)RCR (Criminal) 695 : 2008 (1) RCR (Civil) 498 :
2008(1)Recent Apex Judgments (R.A.J.) 279 : (2008) 4 SCC 54,
thelaw with respect to the burden of proof while dealing with
thepresumption under Section 139 of the Negotiable Instruments
Acthas been succinctly adumbrated. The relevant portion of the

said judgment is being reproduced hereinbelow :

SHAM SUNDER “32. An accused for discharging the burden of proof placed upon
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him under a statute need not examine himself. He may discharge his
burden on the basis of the materials already brought on records. An
accused has a constitutional right to maintain silence. Standard of
proof on the part of an accused and that of the prosecution in a
criminal case is different.

33.In Bharat Barreal& Drum Mfg. Co. v. Amin Chand Payrelal
[1999(2) RCR (Civil) 615:(1999) 3 SCC 35] interpreting Section
118(a) of the Act, this Court opined: (SCC pp. 50-51, para 12) “I2.
Upon consideration of various judgments as noted hereinabove, the
position of law which emerges is that once

execution of the promissory note is admitted, the presumption under
Section 118(a) would arise that it is supported by a consideration.
Such a presumption is rebuttable. The defendant can prove the non-
existence of a consideration by raising a probable defence. If the
defendant is proved to have discharged the initial onus of proof
showing that the existence of consideration was improbable or
doubtful or the same was illegal, the onus would shift to the plaintiff
who will be obliged to prove it as a matter of fact and upon its
failure to prove would

disentitle him to the grant of relief on the basis of the negotiable
instrument. The burden upon the defendant of proving the non-
existence of the consideration can be either direct or by bringing on
record the preponderance of probabilities by reference to the
circumstances upon which he relies. In such an event, the plaintiffis
entitled under law to rely upon all the evidence led in the case
including that of the plaintiff as well. In case, where the defendant
fails to discharge the initial onus of proof by showing the non-
existence of the consideration, the plaintiff would invariably be held
entitled to the benefit of presumption arising under Section 118(a)
in his favour. The court may not insist upon the defendant to
disprove the existence of consideration by leading direct evidence
as the existence of negative evidence is neither possible nor
contemplated and even if led, is to be seen with a doubt.”

34. Furthermore, whereas prosecution must prove the guilt of an
accused beyond all reasonable doubt, the standard of proof so as to

prove a defence on the part of an accused is preponderance of
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probabilities. Inference of preponderance of probabilities can be
drawn not only from the materials brought on records by the parties
but also by reference to the circumstances upon which he relies.
35. A statutory presumption has an evidentiary value. The question
as to whether the presumption whether stood rebutted or not, must,
therefore, be determined keeping in view the other evidences on
record. For the said purpose, stepping into the witness box by the
appellant is not imperative. In a case of this
nature, where the chances of false implication cannot be ruled out,
the background fact and the conduct of the parties together with
their legal requirements are required to be taken into consideration.
36. In M.S. Narayana Menon v. State of Kerala [2006 (3) RCR
(Criminal) 504: (2006) 6 SCC 39 : (2006) 3 SCC (Cri) 30] it was
held that once the accused is found to discharge his initial burden,
it shifts to the complainant.
37. Four cheques, according to the accused, appear to have been
drawn on the same day. The counterfoil of the cheque book,
according to the appellant, was in the handwriting of R.G. Bhat
wherein it was shown that apart from other payments, a sum of Rs.
1500/- was withdrawn on a self- drawn cheque. The courts below
proceeded to hold that the defence raised by the appellant has not
been proved, which, in our opinion, is not correct. He did not know
that the said cheque had not been encashed. He replied to the notice
thinking that one of the cheque has been misused. There is nothing
on record to show that he knew that one of the cheques was still
with R.G. Bhat.
38. Disputes and differences between him and R.G. Bhat stood
established by admission of the respondent himself. Similar industry
was being run by R.G. Bhat although he was acting as the
constituted attorney of the appellant. According to the appellant,
R.G. Bhat had cheated him. The counterfoil showed
that not more than Rs. 20,000/- had ever been withdrawn from that
bank at a time. The courts were required to draw an inference as to
the probability of the complainants advancing a sum of Rs. 1.5
lakh's on mere asking and that too without keeping any

SHAM SUNDER documentary proof. Even there was no witness. The purported story
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that the appellant would himself come forward to return the amount
by a cheque knowing fully well that he did not have any sufficient
funds is difficult to believe.
39. In K. Prakashan v. PK. Surenderan [2007(4) RCR (Criminal)
588 : (2008) 1 SCC 258 :(2008) 1 SCC (Cri) 200 : (2007) 12 Scale
96] this Court following M.S. Narayana Menon [(1999) 3 SCC 35]
opined: (K. Prakashan case [(2006) 6 SCC
39 : (2006) 3 SCC (Cri) 30], SCC p. 263, paras 13-14) “13 [12].
The Act raises two presumptions; firstly, in regard to the passing of
consideration as contained in Section 118(a) therein and, secondly,
a presumption that the holder of cheque receiving the same of the
nature referred to in Section 139 discharged in whole or in part any
debt or other liability. Presumptions both under Sections 118 (a)
and 139 are rebuttable in nature. Having regard to the definition of
terms proved and disproved as contained in Section 3 of the
Evidence Act as also the nature of the said burden upon the
prosecution vis-a-vis an accused it is not necessary that the accused
must step into the witness box to discharge the burden of proof in
terms of the aforementioned provision.
14 [13]. It is furthermore not in doubt or dispute that whereas the
standard of proof so far as the prosecution is concerned is proof of
guilt beyond all reasonable doubt; the one on the accused is only
mere preponderance of probability.”
40. In John K. John v. Tom Varghese [2007(4) RCR(Criminal)
807 :(2007) 12 SCC 714: JT (2007) 13 SC 222] this Court held:
(SCCp. 717, para 11)
“11 [10]...The High Court was entitled to take notice of the
conduct of the parties. It has been found by the High Court as of
fact that the complainant did not approach the court with clean
hands. His conduct was not that of a prudent man. Why no
instrument was executed although a huge sum of money was
allegedly paid to the respondent was a relevant question which
could be posed in the matter. It was open to the High Court to draw
its own conclusion therein. Not only no document had been
executed, even no interest had been charged. It would be absurd to

SHAM SUNDER form an opinion that despite knowing that the respondent even was
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not in a position to discharge his burden to pay instalments in
respect of the prized amount, an advance would be made to him and
that too even after institution of three civil suits. The amount
advanced even did not carry any interest. If in a situation of this
nature, the High Court has arrived at a finding that the respondent
has discharged his burden of proof cast on him under Section 139 of
the Act, no exception thereto can be taken.”
41. Mr. Bhat relied upon a decision of this Court in Hiten P. Dalal
v. Bratindranath Banerjee [2001(3) RCR (Criminal) 460 : (2001)
6 SCC 16 : 2001 SCC (Cri) 960] wherein this Court held: (SCC pp
24-25, paras 22-23)
“22....Presumptions are rules of evidence and do not conflict with
the presumption of innocence, because by the latter, all that is
meant is that the prosecution is obliged to prove the case against
the accused beyond reasonable doubt. The obligation on the
prosecution may be discharged with the help of presumptions of law
or fact unless the accused adduces evidence showing the reasonable
possibility of the non-existence of the presumed fact.
23 . In other words, provided the facts required to form the basis of
a presumption of law exist, no discretion is left with the court but to
draw the statutory conclusion, but this does not preclude the person
against whom the presumption is drawn from rebutting it and
proving the contrary. A fact is said to be proved when, after
considering the matters before it, the court either believes it to exist,
or considers its existence so probable that a prudent man ought,
under the circumstances of the particular case, to act upon the
supposition that it exists. Therefore, the rebuttal does not have to be
conclusively established but such evidence must be adduced before
the court in support of the defence that the court must either believe
the defence to exist or consider its existence to be reasonably
probable, the standard of reasonability being that of the “prudent
man”. “(See also K.N.Beena v. Muniyappan [2001(4) RCR
(Criminal) 545 :(2001) 8 SCC 458 : 2002 SCC (Cri) 14])
42. We assume that the law laid down therein is correct. The views
we have taken are not inconsistent therewith.”

SHAM SUNDER 16. After espousing the law in this regard, the Supreme Court also
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took note of certain other aspects namely, presumption of innocence
being a human right and the requirement of a cautious approach in
determining the compatibility between the concepts of reverse
burden and presumption of innocence. The above noted elucidation
is as follows:

“44. The presumption of innocence is a human right. [See
Narender Singh v. State of M.P. [2004(3) RCR (Criminal) 613 :
(2004) 10 SCC 699 :2004 SCC (Cri) 1893], Ranjit singh
Brahmajeetsingh Sharma v. State of Maharashtra [2005(2) Apex
Criminal 389 : (2005) 5 SCC 294 : 2005 SCC (Cri) 1057] and
Rajesh Ranjan Yadav v. CBI [2007(1) RCR (Criminal) 166 :
(2007) 1 SCC 70 (2007) 1 SCC (Cri) 254]) Article 6(2) of the
European Convention on Human Rights provides :

“Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law. Although India is not
bound by the aforementioned Convention and as such it may not be
necessary like the countries forming European countries to bring
common law into land with the Convention, a balancing of the
accused rights and the interest of the society is required to be taken
into consideration. In India, however, subject to the statutory
interdicts, the said principle forms the basis of criminal
jurisprudence. For the aforementioned purpose the nature of the
offence, seriousness as also gravity thereof may be taken into
consideration. The courts must be on guard to see that merely on
the application of presumption as contemplated under Section 139
of the Negotiable Instruments Act, the same may not lead to
injustice or mistaken conviction. It is for the aforementioned
reasons that we have taken into consideration the decisions
operating in the field where the difficulty of proving a negative has
been emphasized. It is not suggested that a negative can never be
proved but there are cases where such difficulties are faced by the
accused e,g,. honest and reasonable mistake of fact. In a recent
Article The Presumption of Innocence and Reverse Burdens : A
Balancing Duty published in [2007] C.L.J. (March Part) 142 it has
been stated :- “In determining whether a reverse burden is

SHAM SUNDER compatible with the presumption of innocence regard should also
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10.

be had to the pragmatics of proof. How difficult would it be for the
prosecution to prove guilt without the reverse burden? How easily
could an innocent defendant discharge the reverse burden? But
courts will not allow these pragmatic considerations to override the
legitimate rights of the defendant. Pragmatism will have greater
sway where the reverse burden would not pose the risk of great
injustice where the offence is not too serious or the reverse burden
only concerns a matter incidental to guilt. And greater weight will
be given to prosecutorial efficiency in the regulatory environment.”

45.We are not oblivious of the fact that the said provision has been
inserted to regulate the growing business, trade, commerce and
industrial activities of the country and the strict liability to promote
greater vigilance in financial matters and to safeguard the faith of
the creditor in the drawer of the cheque which is essential to the
economic life of a developing country like India. This, however,
shall not mean that the courts shall put a blind eye to the ground
realities. Statute mandates raising of presumption but it stops at
that. It does not say how presumption drawn should be held to have
rebutted. Other important principles of legal jurisprudence, namely
presumption of innocence as human rights and the doctrine of
reverse burden introduced by Section 139 should be delicately
balanced. Such balancing acts, indisputably would largely depend
upon the factual matrix of each case, the materials brought on
record and having regard to legal principles governing the same.”

The factual background, the relationship of the parties and the

amount of loan are some of the indices to definitely come to the conclusion, that

the petitioner could not rebut the presumption in favour of the Respondent being

the holder of the cheque.

11.

The reception of evidence, the appreciation of law and its

application to the facts of the present case by the Trial Court cannot be faulted

with.”

12.

On a clinical test of the discussion made hereinabove as per the

facts and legal proposition applying to the instant case, the story of the applicant-
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appellant suffers from serious doubts and the judgment of acquittal passed by the
trial Court dated 14.08.2018 do not suffer from any illegality, infirmity and
perversity, therefore, the application is devoid of merits. Hence, the same is

dismissed and as a result thereof accompanied memo of appeal also stands

rejected.

(SANDEEP MOUDGIL)
24™ APRIL, 2023 JUDGE
sham

Whether speaking/reasoned Yes/No

Whether reportable Yes/No
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