HON’BLE SRI JUSTICE P. NAVEEN RAO

HON’BLE SRI JUSTICE NAGESH BHEEMAPAKA

CIVIL REVISION PETITION No.2990 of 2022

Date : 02.03.2023

Between:

M/s.Ecologique Petro Chemicals Pvt.Ltd.,

Office at Plot # 175, Phase-2, IDA Pashamylaram,
Patancheru (V), Medak District, Telangan State,
Having its Regd.Office at 1-60/8/6-B28,

Rolling Hills, Gachibowli, Ranga Reddy,

duly rep.by its Managing Director Nikhil Jagini,
s/o.Bheemaiah Jagini, aged 29 years,
Occu:Business, and Executive Director

Ranjith Reddy Maram, s/o. M.Venkat Gona Reddy,
Aged 30 years, Occu: Business, c/o. M/s.Ecologique
Petro Chemicals Pvt. Ltd., 1-60/8/6-B28,

Rolling Hills, Gachibwli, Ranga Reddy

.... Petitioner/
Plaintiff
And
M/s. Research Center for Fuel Generation,
Regd.Office : D-201/203, II Floor, Tower No.8,
Belapur Railway Station Complex, CBD Belapur,
Navi Mumbai, Maharastra State, rep.by its
Proprietor Dr. Sadanand Dixit and others.
....Respondents/
defendants

The Court made the following:



HON’BLE SRI JUSTICE P.NAVEEN RAO

HON’BLE SRI JUSTICE NAGESH BHEEMAPAKA

CIVIL REVISION PETITION No.2990 of 2022

ORDER: (Per Hon’ble Sri Justice P Naveen Rao)

Heard learned counsel for petitioner Sri M Annapurnayya and
learned counsel for respondents Sri Shyam S Agarwal.

2. Revision Petitioner is plaintiff, in O.S No. 472 of 2016
(New COS No. 12 of 2018) on the file of Court of XIII Additional
District Judge, Ranga Reddy district at L.B.Nagar for recovery of
2,44,02,487.61. Respondents herein are defendants. On service of
summons from the Civil Court, defendants entered appearance on
18.5.2016 but no written statement was filed within 120 days from
the date of receipt of summons. Even without filing written statement,
[.LA No. 148 of 2016 was filed under Order XIV Rule 2 of CPC
challenging the jurisdiction of Civil Court. As the dispute involved is a
commercial dispute, consequent to establishment of Commercial
Courts in Ranga Reddy district, the suit was transferred to the
Commercial Court i.e., Special Judge for Trial and Disposal of
Commercial Disputes, Ranga Reddy District at L.B. Nagar and
renumbered as COS No. 12 of 2018. After transfer of the suit to
Commercial Court, said [.A. was renumbered as I.A. No. 89 of 2018.
During the pendency of said [.A., by order dated 4.7.2017 defendants
were set ex-parte on the ground that no written statement was filed
within the time. By order dated 27.8.2018, I A No. 89 of 2018 was

disposed of giving liberty to the defendants to lead evidence regarding



jurisdiction. Aggrieved thereby, C.R.P. No. 942 of 2019 was filed and
the same was allowed by this Court by order dated 22.7.2019. On
26.11.2019, I A No. 186 of 2021 was filed praying to set aside order
dated 4.7.2017 in COS No. 12 of 2018 setting them ex-parte. By
order dated 8.6.2022, I A No. 186 of 2021 was allowed setting aside
ex-parte order dated 4.7.2017 and permitting the defendants to
prosecute the suit. Aggrieved thereby, this revision is filed.

3. According to learned counsel for petitioner, Order V of
Civil Procedure Code was amended by ‘The Commercial Courts Act,
2015’ (for short the Act, 2015) which requires filing of written
statement within a maximum period of 120 days from the date of
receipt of summons and if no written statement is filed within 120
days, right to file written statement stands forfeited and Commercial
Court has no jurisdiction to relax this time frame. He would submit
that even though it is a pending suit in a civil Court transferred to
Commercial Court, as per Order VIII Rule 1 of CPC as amended 120
days period still remains and in terms thereof the written statement
requires to be filed within 120 days. He further submits that
admittedly, defendants have not filed written statement within time,
therefore, order of the trial Court setting aside the order placing the
defendants ex-parte to the suit on the ground that written statement
was not filed within 120 days, is illegal.

3.1. He would further submit that defendants were set
ex-parte on 4.7.2017 but they took more than two years four months

to file application to set aside ex-parte order and to file written



statement, but no satisfactory explanation is offered for the delay.
Even assuming that they are entitled to seek an order to set aside the
ex-parte order, respondents/defendants have not filed any application
praying to condone the delay beyond the period of 120 days.
Therefore, application filed by the respondents is not maintainable.

3.2. He would submit that the trial Court failed to appreciate
the above facts and erroneously allowed the application.

3.3. In support of his contentions, learned counsel placed
reliance on the following decisions:

R.K.Roja Vs U.S. Rayudul; SCG Contracts (India) Private Ltd
Vs K.S.Chamankar Infrastructure Private Limited2?; Prakash
Corporates Vs Dee Vee Projects Limited3, N.Bayyapu Reddy Vs
M.Surya Prakash4; Amoda Iron Steel Limited Vs Sneha Anlytics
and ScientificsS.

4. Per contra, according to learned counsel for respondents
as defendants were contesting the maintainability of the suit itself,
they filed I.A. No. 148 of 2016 and they were waiting for disposal of
said [.A. to take further steps. He would submit that in view of

Section 15 (3)¢ and (4)7 of the Act, 2015, the penal consequences of

1 (2016) 14 SCC 275
2(2019) 12 SCC 210
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6 15. Transfer of pending cases.—(1)....(2).....(3) Where any suit or application, including an application under the
Arbitration and Conciliation Act, 1996 (26 of 1996), relating to a commercial dispute of Specified Value shall stand transferred
to the Commercial Division or Commercial Court under sub-section (1) or sub-section (2), the provisions of this Act shall apply
to those procedures that were not complete at the time of transfer.

! (4) The Commercial Division or Commercial Court, as the case may be, may hold case management hearings in respect of such
transferred suit or application in order to prescribe new timelines or issue such further directions as may be necessary for a
speedy and efficacious disposal of such suit or application in accordance [with Order XV-A] of the Code of Civil Procedure,
1908 (5 of 1908):



not filing the written statement within 120 days in terms of Order V
Rule 1 and Order VIII Rule 1 as amended are not attracted. That as
per CPC as applicable to civil proceedings, discretion is vested in the
civil Court to condone the delay in filing written statement and to
consider application to set aside the ex-parte order and to permit the
defendants to file written statement. Since, it is a pending suit before
the Civil Court transferred to Commercial Court on establishment of
Commercial Court, the original provision in CPC is attracted and
Commercial Court has got discretion to condone the delay in filing
written statement by setting aside ex-parte order. He would submit
that Section 15 (4) requires determination of new time line or issue
such further direction as may be necessary for a speedy and
efficacious disposal of a suit before the Commercial Court. In the
instant suit, no such time line is determined by the Commercial Court
and in the absence of determination of time line and in view of the
provision contained in Section 15 (3) and (4) of the Act, 2015, the trial
Court rightly exercised its discretion to set aside the order permitting
the respondents to file written statement. In support of his
contentions, he placed reliance on Raj Process Equipments and

Systems Pvt Ltd and Ors Vs Honest Derivatives Pvt Ltds.

Provided that the proviso to sub-rule (1) of Rule 1 of Order V of the Code of Civil Procedure, 1908 (5 of 1908) shall not apply to
such transferred suit or application and the court may, in its discretion, prescribe a new time period within which the written
statement shall be filed.

¥ MANU/SCOR/108561/2022



S. On 30.12.2016, I.A. No. 148 of 2016 was filed under
Order XIV Rule 2 read with Section 151 of CPC praying to frame
jurisdiction of Courts in State of Telangana as preliminary issue and
to decide the same at the threshold. According to respondents, no
suit can be filed in State of Telangana as in terms of the agreement
entered into between the parties, only Navi Mumbai and Nasik Courts
have jurisdiction to resolve disputes between the parties. According to
learned counsel for respondents, in pursuant to interest expressed by
the petitioner/plaintiff and meetings held between the plaintiff’s
Directors/Officers with respondents 1 and 2 at Navi Mumbai and
Nasik, the second defendant has sent a quotation dated 17.3.2011 for
supply of machinery and in the e-mail sent on 30.5.2011 and in the
correspondence at clause 12 it was recorded that said contract should
be subject to the jurisdiction of Honourable Courts in Navi Mumbai
and Nasik. He would therefore submit that the Courts in State of
Telangana have no jurisdiction to entertain the suit. Since,
respondents have filed an application praying the trial Court to frame
preliminary issue on jurisdiction and to decide the same, awaiting the
decisions of the trial Court on the preliminary issue, they have not

chosen to file written statement.

6. He further submits that the matter under went several
adjournments for filing counter and to make submissions and by
order dated 27.8.2018 the trial Court allowed I A No. 89 of 2018 and

was pleased to frame preliminary issue on jurisdiction. Thereafter,



the matter underwent several adjournments. It was directed to be
listed on 9.4.2019 for cross examination. On 9.4.2019 the cross
examination of the deponent as witness was completed and
respondents/defendants 1 to 4 reported no further evidence. The case
was adjourned to 16.4.2019 for submission of arguments. Plaintiff
filed CRP No. 943 of 2019 before this Court challenging the order
dated 27.8.2018. By order dated 15.4.2019 this Court granted interim
stay of all further proceedings. Finally the said revision was disposed
of by order dated 27.7.2019 setting aside the order dated 27.8.2019
holding that issue of jurisdiction is also a mixed question of law and
fact and cannot be taken as a preliminary issue under Order XIV Rule
2 of CPC. According to respondents on 23.8.2019 and 18.10.2019 the
Court was vacant. In view of the orders dated 27.7.2019 of this Court
in CRP No. 942 of 2019 respondents/defendants desired to file their
detailed written statement raising various objections including on the
issue of jurisdiction. Therefore, at that stage, application was moved
to set aside the ex-parte order and to seek leave to file written
statement.

7. By referring to this chronology of events, learned counsel
for respondents submitted that, in the above factual background,
written statement was not filed within 120 days from date of receiving
summons, but the same is not willful or deliberate. He therefore
submitted that having regard to the history of litigation explained

above, unless opportunity to file written statement is afforded, grave



prejudice would be caused to the respondents/defendants and
therefore submits that order of the trial Court be upheld.

8. With avowed objective of expediting the disposal of suits
involving commercial disputes, The Commercial Courts Act, 2015 was
promulgated. In order to ensure expeditious disposal certain special
provisions are made. By Act, 2015 some provisions of Civil Procedure
Code were also amended. After establishment of Commercial Courts,
the suits involving commercial disputes pending before the Civil
Courts are required to be transferred to Commercial Courts to be tried
in accordance with the provisions of Act, 2015 and amended CPC.
Though, Order V vests discretion in the civil Court to condone the
delay in filing written statement within the time granted by the Court
and in a given case even to set aside the ex-parte order setting the
defendants ex-parte and permitting them to file written statement, as
this particular aspect is also leading to avoidable delays, order V Rule
1 is amended imposing strict condition of fixing maximum time limit
of 120 days to file written statement in a commercial dispute. If the
written statement is not filed within 120 days from date of receipt of
summons, defendants lose their right to file written statement and
case proceeds further without written statement. Even if there is
genuine cause for the defendants in not filing written statement, the
Commercial Court has no jurisdiction to condone the delay and to

permit filing of written statement after 120 days.



9. Section 15 of Act, 2015 deals with transfer of pending
cases. All suits and applications including applications under
The Arbitration And Conciliation Act, 1996 relating to commercial
disputes of specified value pending in High Court where a Commercial
Division has been constituted, in a civil Court in any district or area in
respect of which Commercial Court has been constituted should be
transferred to such commercial Court. According to sub section 3 on
such transfer, the provisions of Act, 2015 shall apply to those
procedures that were not completed at the time of transfer. According
to sub section 4 on such transfer Commercial Division or Commercial
Court may hold case management hearing in respect of such
transferred suit or application in order to prescribe new time lines or
issue such further directions as may be necessary for speedy and
efficacious disposal of such suit or application in accordance with
Order XVA of CPC. Proviso appended to sub section 4 states that
proviso to sub rule 1 of Rule 1 of Order S shall not apply to such
transferred suit or application and the Court may in its discretion
prescribe a new time period within which written statement shall be
filed.

10. From plain reading of sub section 4 of Section 15 along
with proviso, it is clear that a civil suit transferred to Commercial
Court requires new time lines to be specified by the Commercial Court
and the new time lines so specified are applied notwithstanding any
contrary provision as applicable to Commercial suit filed under Act,

2015. As a corollary the restraint imposed in proviso to Sub Rule 1 of



10

Rule 1 of Order V does not apply. In other words, the restriction on
filing written statement within 120 days in a Commercial Suit is not
attracted to a pending civil suit transferred to the Commercial Court
but on such transfer, the Commercial Court needs to prescribe new
time line. On further reading of Sub Section 4 and proviso, it is also
clear that discretion is vested in the Commercial Court to prescribe
the time line and new time period within which written statement
should be filed.

11. Though, provision in Section 15 is very clear, learned
counsel for petitioner sought to contend that proviso to Section 15 (4)
only covers proviso to sub rule (1) Order V Rule (1) but not applicable
to Order VIII Rulel of CPC. According to learned counsel,
Order VIII Rule 1 of CPC also requires filing of written statement
within a period of 30 days with extended period of 90 days and total
period of 120 days. It is a mandatory provision. As this requirement
is not relaxed, if written statement is not filed within 120 days, the
right to file written statement stands forfeited and they cannot take
advantage of provision in Section 15 (4) of Act, 2015 any more.

12. Very same issue was raised before the Hon’ble Supreme
Court in Raj Process Equipments and Systems Pvt Ltd.
Hon’ble Supreme Court considered the issue wherein holding that
written statement was not filed within time granted, even though
appearance was entered, the trial Court by order dated 3.7.2018 set
defendants 3 and 4 ex-parte and forfeited the right of filing written

statement by defendants 1 and 2 therein. On 11.8.2018 District
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Court Jalgaon was designated as Commercial Court. The suit pending
on the file of the Civil Court / Civil Division was transferred to the
Commercial Court. After the transfer of suit, defendants 1 to 4 moved
three applications, for condonation of delay, recalling the order of no
written statement’ dated 3.7.2018 passed against defendant nos.1 and
2 and setting aside the order directing the proceedings to go on ex-
parte against defendant nos.3 and 4. The Commercial Court rejected
all the three applications by order dated 11.4.2019 by placing reliance
on proviso to Order VIII Rule 1 of CPC. Said decision of the
Commercial Court was affirmed by the High Court.

12.1. The Hon’ble Supreme Court noticed that in accordance
with proviso to sub-rule 1 of Rule 1 of Order V of CPC and the proviso
to Rule 1 of Order VIII the time to file written statement expired on
18.6.2018 when the suit was pending before the Civil Court. Hon’ble

Supreme Court observed:

“10. It is also an admitted fact that the period of 120 days as stipulated in the
second proviso to sub-rule (1) of Rule 1 of Order V CPC and the proviso to Rule 1 of Order
VIII expired on 18.06.2018.

11. In other words, the time that was available, if a strict interpretation is given
to the aforesaid provisions, was nothing because the time of 120 days had expired even
when the matter was pending before the normal Civil Court.

13. But we do not agree. The suit that became the subject matter of dispute in
SCG Contracts India Private Limited, appears to have been filed before the Commercial
Court and not before the normal Civil Court. Insofar as the normal Civil Courts are
concerned, it is the proviso to Order VIII Rule 1 CPC which applies. In Salem Advocate Bar
Association v. Union of India, (2005) 6 SCC 344, this Court held that the proviso to Rule 1
of Order VIII CPC is directory and not mandatory. An exception was carved out in SCG
Contracts India Private Limited to this Rule, by this Court insofar as the commercial
disputes are concerned by invoking the second proviso to sub-rule (1) of Rule 1 of Order V.
Therefore, to apply the same principle to a matter where the suit was instituted before the
normal Civil Court and transferred to a Commercial Court after the expiry of 120 days
would be to give a complete twist to the interpretation given by the 3- member Bench in
Salem Advocate Bar Association, to the proviso to Order VIII Rule 1 CPC.

14. In fact the decision in SCG Contracts India Private Limited is by a 2-member
Bench, which was dealing with the second proviso to sub-rule (1) of Rule 1 of Order V.
Therefore, when the decision of the 3-member Bench in Salem Advocate Bar Association
was cited before this Court in SCG Contracts India Private Limited, this Court held in
paragraph 11 that the earlier law on Order VIII Rule 1 has now been set at naught.
Therefore, what is to be applied to normal Civil Courts is Order VIII Rule 1 and the
interpretation given to the same in Salem Advocate Bar Association.”
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12.2. This very issue was also considered by Division Bench of
High Court of Andhra Pradesh in Amoda Iron Steel Limited (supra).
The Division Bench formulated two issues for consideration. Issue
No.1 concerns the issue raised in this case. Paragraph 15 (1) reads as
under:

“15. The following points arise for our consideration and determination:—

1. Whether in a suit transferred to the Commercial Court from the Regular Civil Court
under Section 15(2) of the Act, 2015, the Commercial Court has the jurisdiction to extend
the period of 120 days or grant a fresh period beyond 120 days, from the date of service of
summons on the defendant, for filing the written statement?”

12.3. Division Bench answered as under:

“37. The applicability of proviso to sub rule (1) of rule(l) of Order V CPC has been
expressly excluded to the suits or applications transferred to the Commercial Court and
the Commercial Court has been vested with the discretion to prescribe a new time period
within which the written statement shall be filed. When both the provisions i.e., the proviso
to sub-rule(1) of rule-(1) of Order V and the proviso to Section 15(4) of the Act, 2015 are
read together, the apparent conclusion is that on expiry of 120 days from the date of
service of summons if written statement is not filed, the right to file written statement
cannot be forfeited, because of the non applicability of 2rd proviso to Order V Rule(1) sub
rule(1) to a suit transferred to the Commercial Court under Section 15(1) or (2) and the
time limit of 120 days specified in 2nd proviso to sub rule (1) of rule 1 of Order V CPC also
looses significance firstly because of its non applicability and secondly because said
Section 15(4) itself provides that the Commercial Court in such a transferred case may in
its discretion provide a new time period for filing written statement within which the
written statement shall be filed.

38. Here, we notice an anomaly in the statutory provisions. A comparative study of the
second proviso to Order V rule 1 sub-rule(1) CPC and the proviso to Order VIII rule 1 CPC
as amended through Section 16 of the Act, 2015 shows that both the provisos are verbatim
the same. Section 15(4) of the Act, 2015, which expressly excludes the applicability of the
proviso to sub rule(1) of rule(1) of Order V CPC, is silent about the proviso to rules 1 and
10 of Order VIII. On the one hand, proviso to sub rule 1 of rule 1 of Order V CPC shall not
apply, meaning thereby that with respect to the suits or applications transferred to the
Commercial Court from the civil court under Section 15(1) or (2) the right of the defendant
to file written statement shall not be forfeited even if the same is not filed within a period of
120 days from the date of service of summons and further, in view of Section 15(4) itself,
the commercial court may in its discretion prescribe a new time period within which the
written statement shall be filed, but on the other hand, in view of the proviso to Order VIII
rule 1 CPC on expiry of 120 days, the right of the defendant to file the written statement, if
the written statement is not filed within that time-limit, shall be forfeited and the court
shall not allow the written statement to be taken on record on expiry of such period nor the
court shall extend the time for filing the written statement in view of rule 10 of Order VIII
CPC. Both the provisions i.e. Section 15(4) proviso and Order VIII rules 1 and 10, therefore
apparently can not be given effect to at the same time.

39. This anomaly is to be resolved and for that we advert to the principles of
interpretation of statutes.
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51. It is thus, well settled that a statute must be construed according to the intention
of the legislature. It is the duty of the courts to act upon the true intention of the
legislature and it is the words used which best disclose such intention. The first and
primary rule of construction is that the intention of the legislature must be found in the
words used by the legislature itself.

52. It is also well settled that the basic rule of interpretation is the “plain meaning
rule” which suggests that when the language in the statute is plain and unambiguous the
court has to read and understand the plain language as such. Any hardship and
inconvenience can not be the basis to alter the meaning to the language employed by the
legislation, but, if the plain language results in absurdity or anomaly the court is entitled to
determine the meaning of the word in the context in which it is used, keeping in view the
legislative purpose and can even explain the intention of the legislation.

53. It is equally well settled principle of interpretation of statute that where the
provisions of an enactment appear to be in conflict, courts must adopt an interpretation
which harmonises to the best extent possible both the provisions, as it is to be presumed
that the legislature did not intend a conflict. If the intention of the legislature is absolutely
clear the court can even correct the errors made by the person who drafted the legislation
and may write down or omit/delete/add words to serve the purpose of the legislation, as an
Act of Parliament/Legislature cannot always forsee all types of situations and all types of
consequences. The principle that the general excludes the specific is a tool of statutory
interpretation applied even in cases of conflict within the same enactment.

54. Keeping in view the above principles of interpretation of statute we now proceed to
resolve the anomaly pointed out above in view of proviso to Section 15(4) of the Act, 2015
and Section 15(3) r/w Order VIII rule 1 proviso and Rule 10 CPC as amended through
Section 16 of the Act, 2015.

59. Proviso to Section 15(4) which provides for the discretion in the court to prescribe
a new time period for filing of the written statement in our view is in the nature of a specific
provision for the suits and applications transferred to the commercial court under Section
15(2). The general provision is Order VIII rule 1 CPC as amended through Section 16 of Act,
2015, which provides 120 days for filing written statement from the date of service of
summons. Applying the principle that the general excludes the specific even in the
cases of conflict within the same enactment, the time line of 120 days for filing
written statement under Order V, rule 1, sub rule(1) proviso and Order VIII rule 1
proviso shall not apply to the suits and application transferred to the commercial
court under Section 15(2) and with respect to those suits and applications a new
time line may be prescribed by the court in exercise of power under Section 15(4),
proviso. Within such new time line the written statement shall be filed by the
defendant.

60. Section 15(4) proviso, though excludes applicability of proviso to sub rule(1) of rule
1 of Order V CPC but it does not exclude the applicability of proviso to Order VIII rules 1
and 10 CPC, nor does it provide that if the written statement is not filed within the new
time line prescribed under Section 15(4) proviso, even then the defendant shall not forfeit
the right to file written statement. It also does not provide that the court may extend the
new time line prescribed in exercise of power under Section 15(4) proviso. On the contrary,
the said proviso specifically provides that the written statement shall be filed within such
time i.e. the new time line prescribed by the court under Section 15(4) proviso. Use of the
expression ‘shall’ coupled with the legislative intent makes the proviso to Section 15(4) also
mandatory, like the time line of 120 days as in suits and applications before the
commercial court, other than the suits and applications transferred to it under Section
15(2). There can not be different legislative intent for the consequences of not filing the
written statement within the time line prescribed by the statute or the time line prescribed
by the court in pursuance of the power conferred by the statute. In other words, it can not
be the legislative intent that in suits transferred to the commercial court under Section
15(2), if written statement is not filed within the new time line there will be no forfeiture of
the right to file written statement. The forfeiture clause is provided under Order VIII rule 1
as well with the object of speedy disposal. The cases transferred under Section 15(2) are
also to be decided speedily to achieve the object of the enactment of the Act, 2015.

61. We are further of the considered view that the consequences under Order VIII rule
1 and rule 10 CPC shall follow if the written statement is not filed within the time line
prescribed by the court under Section 15(4) even to the cases transferred under Section
15(2). The specific provision is only with respect to the time line and to that extent i.e. 120
days, the general provision is excluded.
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62. We are therefore of the considered view and hold on point No. 1 as under:—

1) where the suit or application has been transferred to the Commercial Court
under Section 15(2) of the Act, 2015 from the civil court and the procedure for filing
written statement had not been completed at the time of transfer, the commercial
court shall have the power and jurisdiction to prescribe a new time period for filing
written statement, irrespective of the expiry of 120 days from the date of service of
summons on the concerned defendant.

2) In a suit or application transferred to the commercial court under Section 15(2)
of the Act, 2015, the written statement shall be filed within the new time period
prescribed by the Commercial Court in exercise of power under Section 15(4) of the
Act, 2015, failing which, on expiry of new time line so prescribed, the defendant
shall forfeit his right to file written statement and the court shall neither take the
written statement on record nor shall extend the new prescribed time period as
mandated by Order VIII rules 1 and 10 CPC.

63. The above view would make both the provisions Section 15(4) proviso and
Order VIII rules 1 and 10 workable to the best possible extent and shall also
advance the object with which the Act, 2015 has been enacted considering the
legislative intent.”

(Emphasis supplied)

13. We are in respectful agreement with the opinion
expressed by Division Bench of High Court of Andhra Pradesh. As
rightly observed by learned Division Bench of High Court of Andhra
Pradesh, forfeiture of right to file written statement will arise to a suit
transferred from Civil Court only when Commercial Court prescribes
new timeline. In Raj Process Equipments and Systems Pvt Ltd
(supra), Hon’ble Supreme Court held that in view of decision in Salem
Advocates Association the proviso to Rule 1 of Order VIII of CPC is
discretionary and not mandatory and for normal civil suits, the
proviso as existing in CPC applies. The Commercial Court exercised
discretion to grant further time to file written statement. Therefore,
we see no error in the decision of Commercial Court.

14. Learned counsel for petitioner cited several decisions, we
have gone through the said decisions. Having regard to the issue

involved and in view of provision contained in Section 15 (4) of the Act,
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2015, said decisions have no relevance to the issue in the case on
hand.

15. It is vehemently contended that there was inordinate and
unexplained delay in filing application to set aside ex-parte order and
the Commercial Court ought to have dismissed the application on that
ground.

16. Respondents have narrated the reasons for delay in not
filing written statement immediately and not filing application to set
aside the orders setting them ex-parte and seeking leave to file written
statement. It cannot be said that reasons assigned by the respondents
are fanciful and imaginary, having regard to the time line of events
indicated in their application filed before the trial Court.
Be that as it may, having regard to provision in Section 15 (4) of Act,
2015, we are of the opinion that since no time line is prescribed by the
Commercial Court after the suit was transferred and no time limit is
specified for filing the written statement, it cannot be said that
respondents are not entitled to file application to set aside the order
setting them ex-parte and seek leave to file written statement.

17. The Commercial Court has considered all aspects as
urged before us and on due assessment of the provisions of law and
precedent decisions, the Commercial Court has come to the correct
conclusion in allowing the applications filed by the respondents. The
said order is passed on due application of mind and in exercise of
discretion vested in the Commercial Courts. Therefore, in exercise of

power of superintendence under Article 227 of the Constitution of
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India, we cannot re-appreciate the issue and take a different view from
the view taken by Commercial Court.

18. For all the aforesaid reasons, Revision fails and
accordingly dismissed. No costs. Miscellaneous applications, if any

pending stand closed.

P.NAVEEN RAO,J

NAGESH BHEEMAPAKA,J

DATE: 02.03.2023
TVK/KKM
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