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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD
(Special Original Jurisdiction)

MONDAY, THE TWENTY FIRST DAY OF AUGUST
TWO THOUSAND AND TWENTY THREE

PRESENT
THE HONOURABLE SRI JUSTICE P. SAM KOSHY
THE HONOURABLE SRI JUSTICE LAXMI NARAYANA ALISHETTY

WRIT PETITION NO: 12527 OF 2023

Between:

M/s. Haritha Bio Products India Pvt Ltd, 8-2-603/1/27. Road No.10, Raghava
Pride, Krishna puram Street , Banjara Hiils, Hyderabad-500001 Rep. by its
Managing Director Mr. K. Srinivas Reddy.

...PETITIONER

AND
1. The Assistant Commissioner (ST), Hyderguda -Ashok Nagar Circle, Abids
Division, Hyderabad.

2. The Chief Commissioner of State Tax, Government of Telangana.
Commercial Taxes Complex, M.J.Road, Nampally, Hyderabad.

3. State of Telangana, Rep. by its Principal Secretary (Revenue)(CT)
Department, Secretariat Buildings, Hyderabad.

...RESPONDENTS

Petition under Article 226 of the Constitution of India praying that in the
circumstances stated in the affidavit filed therewith, the High Court may be
pleased to issue Mandamus or any other appropriate writ or order or direction
declaring the impugned penalty order passed by the 1st respondent in Form VAT
203 dated 6-4-2023 invoking power under Section 51(1) of TVAT Ac 2005 and
the order in Form VAT 205 dated 6-4-2023 demanding penal interest invoking
power under Section 22(2) of TVAT Act 2005, as illegal, arbitrary, high handed,
contrary to the provisions of the Act and in violation of principles of natural justice
and set aside the same and declare that the petitioner is not liable for the
disputed penalty and penal interest as demanded by the 1st respondent since
the delay in payment of tax cannot be attributed to the petitioner.



IANO: 1 OF 2023

Petition urde Section 151 CPC praying that in the circunr stances stated
in the affidavit filcd 1 sepport of the patition, the Higk Court nay be pleased to
grant stay of all furl ¢ proceedings including any recove v procezdings through
coercive measures - pursusnce of the impugned preseedings of the 1st
respondent in Form VAT 203 ~ated 6-2-2023 and the orcer in “orm VAT 205
dated 6-4-202C nening disposal of the Writ Petition, s othervise the Petitioner
will be put to severe oss and hardship.

Counsel for the Peti ioner: SRIV. SIDDHARTH REDDY
Counsel for the Res :ondents: GP FOR COMMERCIAL TAX

The Court made the ‘c lowing: ORDER



THE HON’BLE SRI JUSTICE P.SAM KOSHY
AND
THE HON’BLE SRI JUSTICE LAXMI NARAYANA ALISHETTY

WRIT PETITION No. 12527 of 2023

O R D E R:v Howhle sr Justice P.SAM KOSHY)

The instant writ petition has been filed assailing two orders,
which were passed on 06.04.2023. One being an order of pavment
of penalty under Section 51(1) of the T.V.AT. Act,-2005 (for short

‘the Act of 2005’) and the other being a demand of penal interest

under Section 22(2) of the Act of 2005.

2. So far as the challenge to the penalty part under Section
51(1} of the Act of 2005, the learned counsel for the petitioner out
rightly assails the same to be in direct contravention to the
requirement of law under Act of 2005. The learned counsel for the
petitioner took us through the provision of Section 51(1) of the Act
of 2005. The proviso clause to the said Section requires that before
levying penalty, the authority prescribed shall give the dealer a
reasonable opporlﬁnity of being heard. It is necessary at this
juncture to emphasize the word “shall” in the proviso clause which

makes issuance of a notice before imposing penalty mandatory,

3. Upon instructions, the learned counsel for the department
submits that since there was a delay in the payment of tax by the
petitioner, the penalty part became automatically applicable and it

was under said circumstances that the order under Section 51(1} of
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the Act of 205 for pavient of penalty was mnvoked. flonetheless,
the learned ¢ ansel for the St e submits that upo )y instructions, it

reveals that he notice as s rvequired under provise clause (2)

under Sectior = {1} of the Act of 2005 does ot seems t have been
1ssued.
4. As has »wen held carlier, once when the law makers have

used the terr tology "shall” 2 the proviso clause requiring the
presceribed au bority for issuance of a notice oelore an order of
penalty is possed, it becomes mandators for the  authority
concerned 1o ssue notice. Non cssuance of notice and passing an
order of pens v, thus, perse vwould be in contravention to the
aforesaid stat tory provisions. and the order of raising a demand

for penalty, th rofore, would be ansustaimable in th eve of the law.

S. Coming o the second order under challenge i e | o-der, dated
06.04.2023 fo oayvmen: of peral interest, invoking the provision
under Section 25 (2} of the Act of 2005, The learned counsel for the
petitioner has n addition to the same being in contavertion to the
principles of n itural jusiice, submits that it is a casc ir fact there
has been no lehiberate delav on the part of the petitioner in
payment of ti. According to the petitioner on acconunt of the
introduction o, the G.8.T law, the petitionef and simile rly placed

other tax payve's were finding it difficult in deposiiing of the tax.
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According to the petitioner. it is not a case where the petitioner at
any point of ume had tricd to evade the payment of tax, rather.
they had made the representations before the authorities
concerned expressing their inability in making pavment for tax. it
was onlyv thereafier that the respondents had passed an order
facilitating the petitioner to deposit the tax, and immediately the
petitioner had made all the requisite deposits. Therefore, the nen-
payment of tax within time was not on account of fault of the
petitioner, bhut was on account of the new system that was
introduced and for which the petitioner should not be fastened

with the liabilitv of pavment of interest.

6. To this, the learned counsel appearing for the State submits
that under the new Act itself, it is specifically mentioned that in
case the paymen:! of tax is not made within the stipulated period,
then the demand of interest on the said tax amount automatically
stands added hence, the petitioner would be required to pav
interest also on the tax amount. He further contends that before
1issuance of the demand notice for payment of interest, the law
itself does not stipulate for issuance of notice, therefore, it cannot
be said that the non-issuance of the said notice of payment for

demand of interest is violation of principles of natural justice.

~
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A AT sa b omd dares b v fool srn the ey ons and the
pleadimes o ihe Wrn Pet tions there s cateaorical and specific
averme i o the patt o of the pevioaner oo bheceoase of the
imtrodusaon of the G5 Law, the petitioner aad oher similarly
placed "sx overs were havinge difficoits ey ool saveents under
the previoas e e VAT Aci, and that v povtioner had been
pursuirg tr e orepresentations before the aurcritics concerned
seeking then mterventon fociliiating the peraoor for the pavment
of tax hhmg ~ 1h the pettioner. There was v apaase o the same
and Onally - vas the deparment which ol e ssed necessary

orders fhcilit iiing the poritioner 1o make pacinie nrs “owards tax,

S Under the given lactusl circimstarces i the case, the
petittoner w s hable o pav the mrerest <o on the delaved
payment wa: accepted which ought to have een consdered by the
authortties b issuance of notee, so that the peininnes would have
got an oppor unlty to render their explanaticr . In the absence of
any such stea-, “he issuance of the order fir parient of interest
under Sactio © 22(2) of the Act. 2005 also warrnis interference by
this Court vacer the Writ jusisdiction. We o0 of the considered
opimton thar aee for the penaliv part when “horarter already has
been ordered to he remandad back, let the authorities to 1ssue a
notice t¢ the clitioner also so far as why the tnerest s u’)i_gjd not be

levied on the v for the delaved pavment of tax arde- the Act of
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2005 and after calling upon explanation of the petitioner,

appropriate decision on its own merits be taken at the earliest.

g, The Writ Petition, thus, stands allowed and the mmpugned
orders, dated 06.04.2023, both under Section 51{1) of the T.V.A.T.
Act, 2005 and under Section 22 of T.V.A.T. Act, 2005 are set
aside. The authoritics concerned are directed to grant an
opportunity of hearing to the petitioner on both counts and pass

fresh orders in accordance with law.

10. Accordingly, this Writ Petition is allowed. There shall be no

order as to costs.

Miscellaneous applications pending, 1if any, shall stand

closed.
SD/- MOHD. SANAULLAH ANSARI
ASSISTA% REGISTRAR
HITRUE COPY/! 4
SECTION OFFICER

To,

1. The Assistant Commissioner (ST), Hyderguda -Ashok Nagar Circle, Abids
Division, Hyderabad.

The Chief Commissioner of State Tax, Government of Telangana.
Commercial Taxes Complex, M.J.Road, Nampally, Hyderabad.

The Principal Secretary (Revenue)(CT) Department, State of Telangana,
Secretariat Buildings, Hyderabad.

One CC to SR! V. SIDDHARTH REDDY, Advocate [OPUC]

Two CCs to GP FOR COMMERCIAL TAX, High Court for the State of
Telangana. [OUT]

6. Two CD Copies
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HIGH COUR™

DATED:21/0¢ /2023

ORDER
WP.No.12527 ¢f2023 = %%,

ALLOWING TiHE WRIT PETITION
WITHOUT CO3TS
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