IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

TUESDAY, THE TENTH DAY OF JANUARY
WO THOLISAND AND TWENTY THREE
FRESENT
THE HONOURAELE SRI JUSTICE SAMBASIVARAD NAIDU

CIVIL REVISION PETITION NO; 357 OF 2022

Petition under Setion 115 of C.P.C. of the Conslitlution of India, praying
that in the circumstances stated in the grounds filad herain, the High Court may
be pleased to zet 2 side the Drder dated. 09-11-2027 passad in EA KNo, 95 OF
2013 IN EFP.No. 170 OF 1892 on the file of Honourablie 1l Additional Senior Ciwvil
Judge, Warangal and grant an opporiunity 1o the petitionars to lead evidence in

the interests of justice and pass all neceszary orders for the said purpose.

Eciween:

1. SmiMohammad Qamarunniza Begum, Wia, 5 Yakub Khan, Aged about 37
vears, Ooo. Houzschold weork, Rfo H Mo 16-7-14111, Girmajipot, MNear Oid
Grain Market, Govindarajulagutia, Warangal City. Waranga! District.

2. Mohammad Reshrmaunniza Begum, Vo, Lale S Khaizarkhan Sged aboul 33
vears, Doo. Mol, Bfo HHMo 16-7-1411, Girmajipet, Near Cid grabd Market,
Govindzrajulagutia, Warangal City.! Warangal District.

4. Mohammad Faheemunnisa Bagum, Dia Late Sri Khaizarkhan, Aged aboul 28
wvears, Coc. Student, Rfo H.No 16-T-141/1, Girmajipet, Mear Old grain Market,
Govindarajulagutta, Warangal City Warangal District.

...Petitioners/PetitionersThird Party

1. Katkam Sathiah, 2/o0 56 Venkataiah, Aged 55 years, Cco. business Fio
Station Road, Warangal City, Warangzal, k. Shankar Prasad Rao, Slo
Rajeswara Rao, Advocale, Advacates Colony Hanamkanda, Warangal
(Transierea of the D.H.)

Z M.G Pohekar, /o 80 Govinda Ran, Aned 77 years, Oce. Business, Rio
Dilsukhnagar, Hyderabad

3, The Selection Grade Municipalily, Warangal, Represented by its Special
Otticer Warangal

4, Sl M Mazesma, Wo Sr MG Pohekar, Aged 66 vesrs, Do Household,
Fio Dilsukhnagar, Hyderabad.,
5. M.Faja, Sio MG Pohekar, fged 46 vears, Coo. Employes, B, Dilsukhnagar,
Hyderahad,
(Raspondents Mo, 2 o 5 are formal parbias)
«Respondents/Respondents



Smit.Patan Moorahan Begum, Wio Late So.Khaizarkhan, Aged atout 75
years, Ooe Sanior Cllizen, Rio. HNo 18-T-141/1, Girmajipel, Near Ofd grain
Market, Govindarajulagutia, Warangal City, Warangal Diztrict.

i

F. Mohamimad Yakub Khan, Slo. Late Sri, Khaizarkhan, Agec aboul 51 years,
Do, Water Supplier, Rfo, H Mo 16-F-1411, Girmajipel, Mear Cd grain
Markst, Govindarajulaguiia, Warangal City. Warangal District,

i, Sml.Patan Masimunnisa Begum, {Died)

«Respondents/PetitionersiThird Parties

Counsel for the Petitioners; SR M. SEINIVASA SWARUP
Counsel for the Respondents; A. PRABHAKAR RAQ

The Court made the following: JUDGMENT



HONOURABLE SRI JUSTICE SAMBASIVA RAQ NAIDU

CRP.NO.357 of 2022

JUDGMENT :

Being aggrieved by the Judgment and Decrec dated
09-11-2021 in E.A.MN0.25 of 2015 in E.P.Np.170 of 1992 on the file
of 11 Addl. Senior Civil Judge, Warangal, and Lhe petitioner/Third
partiecs moved this present Civil Revision challenging the above
referred arder on the following grounds.

2. The order of the Court below is contrary to law, facts
on record and settled legal position. The order of the Court is
based on technicalities but not on merits, The Court below ought
to have aporeciated the settled legal principle that for the mistake
of Advocate, the parties should not suffer. The petitioners further
claimead that the Court below falled to understand the settled lagal
position but a claim petition has to be decided as if it is a suit by
adducing evidence on both parties and should have granted an
opportunity Lo the petitioner for adducing evidence., Bul the Court
below failed to lcok into the petitioners are not partics to the suit
and Lhe execution proceedings thereby traveled bayond the decree

which is against the setlled law. The petitioners have claimed that



LT =

2 RN
P [ T E BT el

the Court below committed wrong by saying that there iz a
conditional order and the same was not complied with but there
was no such conditional order.  With this, the petitioners sought
for setting aside the order of the Court referrad above,

e As could be seen from the record placed before this
Court, E.A.ND.95 aof 2015 has been filed by the petitioners MNo.l
to 6, who are in fact 3™ parties to the execution proceedings vide
E.P.No.170 of 1992, As per the affidavit filed in support of the
petition, the petitioner MNo.l is the mother of the remaining
petitionars, the petitioner Mo.4 filed an affidavit in support of the
petition and deposed that her moether is a senior citizen, aged
about 73 years and due to advanced age, she was unable to move
from the bed. The father of petitioner No.4 died about 3 years
prior to filing the interlocutory application. Al the petitioners are
residing in the schedule property. They have been cacrying
bhusiness under the name and style af "Yakub Khan Cement Warks”
in a part of the petition schedule property and depending upon the
petty business and also by supplying water to the locality peopla.

4.  The petitioners have claimed that on 06-08-2015, the
respondent along with a gang of workers and unknown muscle

men, visited the schedule property ang by showing warrant issued
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by a Court, startec dismantling the building without giving any
braathing time o the petitioners and when Lhey gueslionad and
tried to stop illegal dismantling and tried to prevent them, they
pushed the petiticners ang  threatened them with dire
consequences by showing the Court warrant but did not furnish
copies of the documents and did not allew any opportunity of being
heard. The petitioners have claimed that all the above referred
persons surprisingly started dismantling the house awned by the
petitioners, thereby the petitioners were under shock. The
pelitioners have claimed that their proparty was damaged but they
remained in the possession of the property, thereby they prayed
for adjudicatlion of the claim of the petitioner and also sought for
damages to an amount of Rs.3,00,000/- from the respondent,

i nis claim petition was  opposed by Lha
respondent/decree holder. The second decree holder filed counter
affidavit and informed the Court that the judgment and decree in
(h5. M0, 233 of 1985 was set aside in an appeal vide A5 .Na. .58 of
1959, The petitioners have got knowledge about the orders in the
appeal suit but they suppressed the same and claiming as if they
are in passession of the property. The respondents/decres holder

claimed that the petitioners are not in possession of the schedule

L
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property, there is no prima facie case; balance of convenience was
nat in their favaour and they came to Court with uncleaned hands.
The respondants have [urther claimed thal thare was no termparary
construction in the schedule properly a5 claimed by the
petitioners.  Therasfore, the guestion of petiticners residing in the
property does nob arise. The respondents (urther slated Lhal on
02-07-2015, the execution Court was pleased to aorder the broak
opening the locks, preparation of inventary and dismantlement of
the temporary structures,  Accordingly, the bailiff complied Lhe
order and deliverod the  wvacant pOss2ssian to the
respondents/decree holders under a caver of panchanama. The
baillff has filed his report on C7-08-2015 before the Court and thea
immewvable propertics found in the schoduie property were kept in
a rental portion, thereby the respondent scught for dismissal of
the claim application.

G, The respondents further stated that respondont
Mo.1/decree holder No.2? got raised a compound wall with cement
bricks encircliing the property to prevent the encroachment. The
37 party petitioncrs have demalished the compound wall, thereby,
he gof filed a complaint and the same was registered as crime

Mo.267 of 2015 of police, Intczargunj, Warangsl. The 37 party
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pelitioners arg none other than the legal heirs of Kaizer Khan, who
died on 19-09-2012 and during his life time, the said Kaizer Khan
gat filed a petition under Order 21 Rule 97 and Section 101 C.P.C.
vida EJAMNG, 11 of 1998 and the same was dismissed by the Courl
an 22-04-1929, The petitioners have aot Knowledge about the
dismissal of the earlier claim application but they did not disclose
the same, Therefore, according to the respondent, the Court
bolow issued a delivery warrant in favour of the second decreea
holder., Subsaquently, Kaizer Khan filed C.R.P.No. 3408 of 2004
before the High Court bul the same was dismissed by order dated
02-09-7011. The said order is binding on the petitioner being
legal representatives af Kaizer Khan. Theretore, the
respondent/decres holder has Claimed Lhal the petitioners have no
right over the praperty and sought for dismissal of the applicaticn.

T The Court below having heard both parties, dismissed
the claim application by order which is impugned in the present
revision,

g, It is true, a claim application shall be decided as if it
was a suit, Howewver, the circumstances explained by both parties
clearly indicates that prior to the present application filed by the

petitioner/ 3™ parties, the father of petitioner No.4 - husband of
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the petitioner No.1 who claimed right over the praperty filed =
similar application claiming right and title on the schedule
mentioned property. The same was dismissed on merits.  The
revision preferred by the said Kaizer Khan before the High Court
was also dismissed. The claim petitioners did not dispute Lhese
averments. Therefore, the petitioners being legal representatives
of Kaizer Khan, the order in the earlier claim petition and order of
the High Court in the revision preferred by him are binding upon
the petitioner.

g, The petitionars did notl skate anything abaut the earlier
proceeding and filed the claim application as if they have got title
on the property. They did net choose to adduce any oral evidence,
there was no obligation on the Court to direct the parties to
adduce evidence and the Court below rightly decided the
application on the basis of arguments, The petitioners/claimants
e, 3 parties wha said to have right on the property did not
choose to produce any document in suppotrt of their claim, They
did not deny the averments and allegations made by the second
decres holder in the counter affidavit including the disrmissal of
earfier claim application of said Kaizer Khan or aorders af the High

Court, the C.R.P. preferrad by him.

-l
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10. Therefore, excepl the affidawvit lied in support of the
application, the petitioner did not produce any proof in support of
their claim, thereby the Court below rightly dismissed the
application. There is no necessity ta interfere with the said finding

as such, the C.R.P. is llable ta ke dismissed,
11. In the result, petition is dismissed.,

Consequently, Miscellaneous applications if any, are
closed. No costs.

Scii- T. JAY ASREE
ASSISTANT REGISTRAR

SECTION OFFICER

The Il Additional Senior Givil Judge, at Warangal
12. DT'Z CC 1o ISUrruldrﬂ. SRIMIVASA SWARLP, Advocate [OPUC]
3. One OO0 1o 50 A PRABHAKAR RAD. Advorale [OPUC]
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HIGH COURT

DATED:10/01/2023

JUDGMENT P
CRP.N0.357 of 2022 (5 4c ps W

DISMISSING THE CIVIL REVISION PETITION.
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