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HIGH COURT FOR THE STATE OF TELANGAMNA
AT HYDERABAD a
(Special Original Jurisdiction)
THURSDAY, THE NINETEENTH DAY OF JTANLI i"LF'."r
TWO THOUSAND AND TWENTY THREE -
PRESENT
THE HONODURABLE SR1JUSTICE K.LAKSHMAMN
WRIT PETITION NO: 844 OF 2023

-

Between:
1. Ampoth Kawvi, 8%, Amgoth Hares, Oce, Apriculture, R, H. Moo 2-86, Hanmava
Mavak Thanda, Maddur village, Shabad Mandal, Ranga Reddy District,
2, Amgoth Rathan, 5/, Amgoth Harya, Cce, Agncalture, Réio, H. No. 2-86, Hanmaya
Mavak Thanda, Madduor village, Shabad Maodal, Fanpa Reddy Thsinel.
SPETITIONERS
AND
[. The Stale of Telangana, Rep. by ils Principal Secretary, Revenue Departiment,
Secretarial, Hyvdernhuad.

The Thasildar, Fotfur Mamdal, Runge Redidy Dhstnc

2

ARESPONDENTS
2

Petittion under Article 226 aof the Constitution of India praving that in the
ircumstances stated in the alfidevie [led therewith, the High Court may be pleased to
igsue an order or direction more particelarly one in the nature of Wril ol Mandamus
declaring the action of the 2nd respondent o issuing the impugned cndorsement in file
Mo B0 2022, dated 227122022 direcling the petitioners to approach the civil court
and get succession ol PT orights and then submit application for restoration of the
possession ol the fand in Sy .Ne 18, admeasuring Ac.20-00 puntas at Mallapur Villape,
Kottur Mandal, Ranga Reddy District, covercd by 35-E certificate though there is no
digpute with regard to succession of the petitioners in respect of the above land and
further though on issuing 38-F cerlilicate the pature of the above land is no more I'T
land end there is no pecessity for the petitioners to approach coiwil court to cbtain
succession certificate, as illepal, unlawful, contrary to law and consequently direct the
respoindents to conduct enguiry into the above petifion submitted by the petitioners for
implementation of 38-E in the ROK and for restoration ol possession of the same under
provizo to Scetion 38-F (2} of the At as directed by the Honhle [Tigh Court i WP Mo,

43RROAA022;

LA NO: | OF 2023 e

Pettlion under Section 131 CPC praying that in the circumnstances stated in the
atfidavil filed in support of the petition, the High Court may be pleased to direet the 2nd
respondent to re-consider the petition filed by the petitioners dated 13-12-2022 filed
under proviso to Scetion 3%-E (2] of Tenancy Act, 1950 fur restoration of possession ol
the Lamd in Sy.No 1B, admeasuring Ac20-00 guntes at Mallapur Village, Kottar Mandal,
Ranpa Reddy District coverad by Eh E certiticate and the implemcenration the same in the

ROR. without refercnce to impugned cndorsement. dated 221272022

Counsel for the Peditioners: SEL M DAMODAR REDDY
Counsel for the Respondents: AGP FOR REVENTUE

The Cowrt made the following:



HON'BLE SRI JUSTICE K. LAKSHMAN

WRIT PETITION No.844 of 2023

ORDER:
Heard learmned counsel for the petitioner and learned  Assistant
Government Pleader for Revenue,

% Petitioners  herein have submitted an appheation dated
13.12.2022 with respondent No.2 under Section 38-E(2) rfw Section 40
of Tenancy Act, 1950 for grant of Succession and also for restoration of
possession to an extent of Acs20-00 gts In Sv.No.ls of Mallapur
Village, Kottur Mandal, Rangarcddy District.  The said application was
not considered by the respondent No.2. Therefore, petitioners herein have
Oled W.P.No.45680 of 2022 and this Court vide order dated 22.12.2022,
dispozed of the same directing respondent No.2 to consider the aforesaid
application submitled by the petitioners and also order passed by this
Court in Writ Appeal No451 of 2021 dated 28.09.2021 and pass
appropriate orders in accordance with law as expeditiously as possible,
In compliance of the szaid order, respondent No.2 vide impugned
endorsement dated 221220122 rejected the claim of the petitioners,
stating that he 15 not competent to determine the LRy of the dcl':u«:_::i:-;-:_:
pLrson Im summary enquiry o grant succession under Section 40 of the

Tenancy Act, 1950, The petitioners have to obtlain succession certificate
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from Competent Civil Court and then should approach him for grant of
succession under Section 40 of the Tenancy Act. He also relied upon
Judgment of this Couwrt in WP 14924 and 15031 of 2021 and also
decision of the [lon'ble Supreme Conrt in Civil Appeal No. 7996, 7997
and 7998 of 2016. With the said observalions, respondent WNo.2 has
advised the petitioners to approach competent Civil court and obtain
Succession Certificate determining them as LR’s of the deceased person
and then file an application before respondent No.2 under Section 38-
E(2) r'w Section 40 of Tenancy Act, 1930,

3 It is relevant o note that the view taken by the learned
Single Judge in Judpment dated 27.07.2021 in W.P.Nos. 14924 & 15031
ol 2021 was not approved by Division Bench in its Judgment dated
28.09.2021 in WA No.451 of 2021. Few paragraphs of the said
judgment of Division Bench are relevant and same are extracted
hereunder:-

(1) More impaortant it held as under:-

“the new proviso to Section 35-L2) way infroduce by Act 2
of 1979 1o ger round the difficulty created by the judoment in
Narsaiah's case (1978 (1) Andh WR (HC) 23). There, it was
held that once the protected fenant has hecome awner, there 15
no machinery in the Aot erabling kim to oblain possession, It
was pointed ot that the provision in the larter part of the
Fxplanation to Section 38-Fil) enabling a ‘protected tenant'
fo obtain possession through the Tahsildar was not applicable
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o the cause of an application by an owner, even if be a cause
of a protected tenant becoming an owner.

In owr view the Legislature wanted 1o fill up the difficully
created by Narasaiah s case when i added the new proviso to
3. 38E(2) enabling the Talsildar to vestore passession o a
Farmer protected tenant who had become the owner.

It ix, however, argued tRat this amendment is prospective from
11-1-1979 and thar the bengfit af restoration of possession
throuch the Tahsildar ix available only tho those protected
fenants who have been piven ownership cerfificates after
LLOL 1979 In our view, this is not protected fenants who
obtained ownership certificates before 1101 1979 should po
fo the Civil Court and those obiained cerfificates afier
11000979 go to the Civil Cowrt and those obtaived
certificates after 11011979 showld go to the Tahsildar, The
intention of the Legislature was 1o benefit all cases, whether
the ownership certificates were issued before or after Act 2 of
1979 As already stared, the acrwal date of issuance of the
awnership certificate has no bearing on the statutory transfer
of ownershin under Section. 38-E(1) with effect from the date
of notification for the certificate dates back o the date of the
notification wider Section 38-F(1)."

(i} So according to thiy decision any protected tenant,
who obtained certificate under Section 38-F of the Act and has
hecome an owner, can seck resforation of possession under
provise o Section 38-E (2} even if he lost possession before
11011979,

(i) This decision indicates that the proviso to Section 38-L (2)
entitles a protected tenant even after he obiained a certificare
under Section 38E to seek restoration of posseasion and the
fegislature never intended to put any limitationtine limit for
the same by linking the date of issuance of ownership
certificate to the date when the application for restoration af
possession was sough! wnder the said provision.  Thuy the
concept of laches/delay has no application at all having
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regard (o the beneficial legislation intended o protecr tenanrs
and their successors,

(v} The learned Single Judge, having referred to the decision
in Sada (I Supra) appears to have not noticed the ahove
passages in the said fudgmeni and incorrectly applied the
concept of delavlaches, which he onght not to have done.

v Seciion 40 of the Act vests rights in the successor of o
protected tenant to acquire all vights and interests vested in
the land on a protected tenant.

(v} Whether the appeliant has made owt a claim for this relicf
pught to he decided by the authoritics under the Acr;, and the
aspect of delay in approaching the 3% respondent is no
relevant.

fvit) The learned Government Pleader did not bring o owr
norice any provision af the At ar the Rules made there under

fixing any time [imit to make the applications af the above

nature. Had the Legislature intended that there should be any
limiration for filing these applications, the Legislature or the
Rule-making  authority would have prescribed o period of
{imitation, Bwt, it appears to Rave Rot done 5o,

(viii) The learned Single Judpe also went into the following
g ueslion.

“Whether a Mandamus can be issned fo restfore possession fo
a protecled fenant al any time and whether a Wrir can be
issued at the will and pleasure of successor o a protected
temant fo restore possession of land covered by tenancy rights.
According to ws, such was pot the relief sought in the Writ
Fetition by the appellant. ™

(ix) The appellant had only complained of imaction by
respondent Nos. 2 and 3 in considering his applicalion, but he
has not asked jor o Wrir of Mandamus from the High Court (o
restore his possession.  Under a misconception that such a
Writ of Mandamus has been soushl, the learned single Judge
wert imta  the said aspect when it did mot arise for

consideration in the case.



(x) The appellant had admittedly filed copy of Section 38-E
Certificare issued to his father by the competent authority
under the Aot on 23.07. 1975 and he had also filed the Death
Certificare aof his father along with papers in the Writ Petifion.

4, Vide common Judgment dated 12.08.2016 in Civil Appeal
No. 7990 of 2016 (Arsing oul of SLP (Crvil) No.3438 of 2001 similar
view is taken by three judgments of Hon'ble Apex Court. Relevant
paraaraphs ol the said Judgments are extracted below:

(i) Section 38-D of the Act prescribes the procedure to
he followed when land holder intends to sell the lond held by a
Protected Tenant. Accordingly the land musi first be offered by
issHing a notice in writing to the Protected Tenant and It is only
when the Protected Temant does nor exercise the right of
prchase [n aecordance with the procedure, that the land holder
can sell such land ro any other persom.  The effect of this
provision and non-complianee thereof was considered by this
Cowrt in Kotaiah v. Property Assn of Baptist Churches (PVT.)
LTI, and it was laid down:-

“Section 38-D prohibits the landholder from alienating
the tenanted lowd ro third parties. I the landholder intends 1o
sell the land, he must give notice in writing af hiz fntention to the
protected fenant,  The fivst offer must be given fo rthe protected
tenant. [t ix only when the protected tenant does not exercise the
right 1o purchase, the landholder could sell the land 1o thivd
parties,  The allenation made n confravention of these
provisions has no legal effect. ™

() v is mot the case of the appellanty that alienations
eficcted by the landholders were in confarmin: with aforesaid
provision,  The appellate awhority was  therefore right in
halding that the presenr appellants had no locus siandi. I,
however, erved in considering the mevits of the matter despite
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having rendered such a finding on this lssue of locus standi. In
owr view all transactions entered intm without following the
procedure prescribed in Section 35-0 of the et are withowut any
legal effect as held in Kotaiak's case (supra)

(i) It is well setvled that the imterest of a Protecied
Tenant continues o be  operattve and suhsisting so long ay
protecred tenancy’ is not validly terminated.  Even if such
Protected Tenant has lost possession of the land in question, that
by itselfl does mol lerminate the ‘protecied tenancy’. The
abservations of the Iull Bench of Andhra Pradesh Hish Court in
Sada's case (supra) which were quoted with approval by this
Court in Boddam Narsimha vs. Hasan Ali Khan® are guite
eloguent.

“In owr view, tis comfention is not corvect. If a
protected tenant is already in physical possession on the date of
notification there is no prablem at all.  If proceedings wnder
Sections 19, 32 or 44 are pending, the date of vesting ooy itvelf
pasiponed.  {f the “protected tenancy ' stood validly ferminated
by the date of notication under Sections 19, 32 or 44, in that
case, no certificare ar all can be issued. But, as long as g person
continwed to be a ‘protected tenani 'either under Sections 34, 37
or 37-A. as per the Aci and has not Tost that sicius, whether he is
in actual possession or not on the date of notification, and is
alsa to he ‘degmed’ to be in possession under the fivst pari of the
Lxplanation subject to Section 32{7) and the proviso 1o Section
3B-E(l), the ownership stands transferred sivaightway to such
protected tenant by the very force af Section 38-FEfl). Further,
Secrion 38-E(2), read with the A.P. (T A.) Protected Tenants
(Transfer of Chenership of Landst Rules, 1973 contemplates o
Sull-fledeed inguiry afier notice ta the fandholders or after
hearing objections of any other interested pevson (vide Rules 4,
). Owce a certificate Is issued, the same is, wnder Section 38-
Ef2), ‘conclusive evidence™ af the ownership of the protecied
ternant, and cannat be defeated by the reswlt of any Inguiry under
second part of the Explanation to Section 38-L42) read with the
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Rules of 1973 referred to above, is to be downe by the Tribunal
{ the Revenue Divisional Officer) and obviously his decision fo
grant the ownership certificate will not and cannot be
Jeopardized by the resull of anv inguiry by a subordinaie official
like the Tahsildar who deals with the granting of possession fo a
‘protecied tenant.

fivy fr is not the case of the appellants that the Protecred
Tenancy of Teegala Shivaiah was terminated in a manner nown
to law. In the absence of such valid termination of “protected
ferigncy |, the interest af such Protected Tenant continued ta he
operative and subsisting in law and could devolve on his leeal
heirs and representatives who could then claim restoration of
possession,  As laid down in Sada's case (supra) even if the
FProtected Tenant had lost possession, without there being valid
fermination of his status as a Protected Tenant, he would still be
entitled to all incidents of protection under the Act. In the
aforesaid  premises, the wview taken by the High Cowrt in
allowing Civil Revision Petitions in favour of respondents herein
way perfectiy right and justified.

9. In view of the law laid down by a Division Bench of this
Court and Supreme Court in the above stated judgment, the impugned
endorsement (s contrary to the same. It iz liable to be set aside.
Acvcordingly impupgned endorsement vide proceedings No B/760/2022
dated 22.12.2022 of the 2" respondent is sel aside and the matter is
remanded back to the 2™ respondent with a direction to consider the
aloresaid application dated 13.12.2022 submitted by the petitioner atresh
and pass appropriate orders in accordance with law by putting the

petitioners and all affected parties on notice and affording them an
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expediti A thle, -
Peditiously as possible, Thepe shiall be no arder as 1o costs

5 dsequel, the miscellane il I
1seellancous petitions, if =y, pending in the Writ

Petition shajj stand cloged

SD-MOHD SANATLLAH ANSART
ASSISTANT REGISTRAR

HTRUE COPY/Y ig

SECTION OFFICER

The Principal Secretary, Revenue Department, Secretariol, Stale of Telangana,
1 Ivderabad.

The Thasifdar, Eottur Mundal, Ranga Reddy Distnet

Cne CCto 5R1 M DAMODAR REDDY Advocate |[(OPLIC]

Porn CL3 o AGT FOR REVENUE [Iigh Court Tor the State of Telanguna,
Hyderabad. [OUT]
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HIGH COLRT

KI.T

DATED: 19012023

ORDER

WP.No.8d4d of 2023

WRIT PETITION IS DISPFOSED
OF WITHOUT COSTS
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