W.P(MD)No.27789 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 20.12.2023

Coram

THE HON'BLE MR.JUSTICE M.SUNDAR
and
THE HON'BLE MR. JUSTICE R.SAKTHIVEL

W.P(MD)No.27789 of 2023
M.Mariaselvam .. Petitioner

VS

1.The State of Tamil Nadu,
Represented by the Deputy Inspector General of Prison,

Madurai Zone (Central Prison),
Madurai — 625 001.

2.The Superintendent,
Central Prison Palayamkottai,
Palayamkottai — 627 002.

3.The Additional Chief Secretary,
Revenue Administration,
Disaster Management,
Secretariat,
Fort St. George,
Chennai — 600 009.

4.The Director General of Prisons and Correctional Services,
Egmore,
Chennai — 08.
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W.P(MD)No.27789 of 2023

5.The Tahsildar,
Veerakeralapudur (V.K.Pudur),
Tenkasi District. .. Respondents

[R-3 to R-5 impleaded suo motu by order dated 20.12.2023
W.P(MD)No0.27789 of 2023]

Prayer:- Petition filed under Article 226 of the Constitution of India
praying for issuance of a writ of Mandamus directing the respondents to
release the petitioner's son, the prisoner namely Antony, S/0.Madasamy,
bearing Convict No.4450 detained in Palayamkottai Central Prison by

accepting his personal bond alone.

For Petitioner : Mr.R.Narayanan
For Respondent Nos.1, 2 & 4 : Mr.A.Thiruvadi Kumar
Additional Public Prosecutor
For Respondent Nos.3 & 5 : Mr.M.Senthil Ayyanar
Government Advocate
ORDER

[Order of the Court was made by M.SUNDAR, J.]

Captioned 'Writ Petition' [hereinafter "WP' for the sake of
brevity] has been filed in this Court on 20.11.2023 with a Mandamus
prayer qua directions for release of WP petitioner's son one
Thiru.Antony, S/o0.Thiru.Madasamy, who is now a convict prisoner

lodged in Palayamkottai Central Prison, Palayamkottai. WP petitioner's
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son '"Thiru.Antony, S/o0.Thiru.Madasamy' shall hereinafter be referred to
as 'said prison inmate' for the sake of convenience and with the

intention of using better / refined glossary.

2.Factual matrix in a nutshell is that said prison inmate was
convicted and sentenced to life imprisonment in and by 'Judgment and
sentence dated 19.07.2019 made in S.C.No.64 of 2015 on the file of
learned Sessions Judge, Mahila Court, Tirunelveli' [hereinafter 'trial
Court' for the sake of brevity]; that this trial Court conviction and
sentence was carried in appeal to this Court vide Crl. A(MD)No0.381 of
2019 and this Court in and by Judgment dated 02.08.2022 reduced the
sentence to 15 years; that it is not necessary to delve further into
conviction and sentence, as the matter on hand pertains to 21 days

ordinary leave for said prison inmate.

3.In the case on hand, said prison inmate was granted 21
days ordinary leave with escort by the first respondent in and by an
order dated 23.03.2023 bearing reference No.779/e 5.2/2023 and a
scanned reproduction of this order is as follows:

https://lwww.mhc.tn.gov.in/judis
3/19



W.P(MD)No.27789 of 2023

22
WGIHT 578 S EDMEST m;;@;m é%r@@gg uesfla6i Sl glevsug gensvaufler '
Qewsdpsmm .gg,ﬁmsmasm,

Amifiusi— . &.ups), sre.ler.,

515007 )%./2.9.2/2023 mreir.23.03.2023.

wgERy 67HD - WSS Sow, urmemunGeTiemL — ggxbum"r'

gamLsmear Qopandl san.4450, apGsranl H/GU. wm_smh

SISTURIGEE FTaufgimn & FTag. T 21 T s Frmysm
a0y k@S0 — guenemrul. LUEEnS).

U

urienar 1 syranemes et 1688 a.srsweny mer 02.07.1982.
2. opensmswr sredr. 1134, 2 sigyenm (5} Sevp , Hem27.06.89
3. mremsmsw srstr. 1345, 2_sitgysom mreTl7.07.1989.
4. syenewsw  (Beos)  srenn.205, o6t (Feom-5)  Seom,
mreT.25.04.2022
5. uremsmurEGam_ L, whdhu Sam, eﬂmm& sermemeniiiuTeT s

S . Bip5 st 8533/e515,.2] 2022, 621032023,
‘Wﬁmm A es 4oy e SyyeTomsmrsafi QupBISILL L

A,:H

g@&mré,é\r_ba‘ﬂmzﬁz&; aupdsura fuissaastisr & rmanubiGaT s wéSiudsmmuilsor

DUET Semn_emenr Ssmmeurd] sraim. 4455, yEtsrsnll g/QU. wnLandl seTURIBSS STEUGIDT

aufldemaqusr 21 mrlssr ergmimer eNE0y e gl (URSog. B
——— %
Qariisg, = Adupopsaisdrue  Gared  puespdmsamemue, 2y B

Bl Ssnsassmemh GomGasrarar fleng Jfﬁ&mmmﬂummn Siflamdstiu@einrd,

| seness Ehluamn
onpsiG eetr. Co bl
Guosbpsmmui(s fehasirmd

gwrsmer el L Siflsy b
SH6GTL.6METE STEVLD.

Senmenmd) sTemor.
Quwr wHmis

getusrmT Gluwd

SUPS(G) 6TEUYT.
Spuet g smer | SpbnoEasd) S|oiiey _gg,ﬁnmumm Lo&efit e,frsusummmw &)
Ié]mmsmé\ BEUA weai Bdlosmd, | aa07/2015
s 4450, .| sTerudl.ssnor.64/2015, &l € of Protection of Children
ofGsmemll /6. | BTeT.19.07.2019 Vfro Sexual Act-2012 Ges -
mm_emﬁtl SUST  Geiw_snar  oHmib :,qlr_ﬂﬂfgﬁh

¢5.1,00,000 &/$-03 wrstn lem&e,n's‘um
SHeTOTL. CTEIT

wh§ 452 Gigs - 7 eymLid a;@rma,-rrwso
o 6DIT  WHOID  UTTHD 510,000
5/g-03 wrgh Culésrash Hemsneor
&7 363 @lae - 7 umLd sOmsra
GRTLEGT  OHYLD  HUTTED  ¢5.10,000
| 51603 wreh Guliberaus G eneT
X ("up)esaﬂn'n.. SETL_EMETTHEDET 675
EER Sigunilés

2O Ui (ReTen gy

https://lwww.mhc.tn.gov.in/judis

4/19

sy
=




W.P(MD)No.27789 of 2023

X

Goermer  eui  GHlostn  wgenr  SHemst  GuspsmmiuSige
C.A.N0.381/2019 mmsr.02.08.2022- arg &A8 6 Of Protection of.
Children from Sexual Act-2012 [OEERTG) sugprme,uuu;{,%tum
sasvm.msﬁruﬂmm 15 QJ@L. SHIRIGTEUE) g;mn_smm(gmm_mm GmDLY
TEID @susurruzsu) Dosg] 67 LG SISHITILTELE) S 600 eneTT cg\@jumﬁls,&,
Goustar(RiD TedTY c‘%EmEUUVUEL.UUI (bsTarTgy.

| o FefSastusEe R @mmtﬁ@ Qenusilsbsnso.

2) @&Hmeurdl . 500/—’Uurruh oomm WLED)EE ST Glmfﬁr,g;n.’f
Rememorul usSTn, Blg sefly ¢m.500 aisb @g_r, mutaefltb Lﬂmm(uuuggﬂq@w ST&ath or

Qe CoustmBih. ,
3) eGWSled prmenu Gumgiy @Lg@h}m@ S ayerer sraus) HemeisSn S

(5 (LPSPM g$nge€] sos@uTiLiL Gauemor(id. i
GO L afGLSETRD (Pl ursrubGar L wgdhu Aempég bsm
Hmmil (oOJﬁ'ﬂTiTOlD steirmy Hllsseoenast Al e%)mrmsm
_ <1
| I\ i
@fﬁ%% urt, =
Sepp&sar b SHKES uemhisar gienm Togm
Logifsny ST&LD, aeny ~16
Gugst
Slsoms searefiiuTeT, mg_:,gf}tu &lenm, ursmer wiGet sl @
BSR—~ HETETLS6mS DRI, Ggererd. Tl
E&fh- Sras Qewsms, 2.61(@on- 2) Qemg), (ersimement 9.
(BHsugdsts swilflssln@nsg) '
B

30

https://lwww.mhc.tn.gov.in/judis

5/19



W.P(MD)No.27789 of 2023

4.The aforementioned order came to be made by the first
respondent pending W.P(MD)No0.6156 of 2023 filed by the same WP
petitioner seeking a Mandamus qua 40 days ordinary leave without
escort for said prison inmate. On noticing the aforementioned
23.03.2023 order, Hon'ble Coordinate Predecessor Division Bench in
and by order dated 27.03.2023 in W.P(MD)No.6156 of 2023 confirmed
21 days ordinary leave granted by first respondent but modified only
one condition. While first respondent granted 21 days ordinary leave
'with escort' it was modified as 'without escort' by Hon'ble Coordinate
Predecessor Division Bench. The other conditions imposed by first
respondent in and by 23.03.2023 order were not disturbed. Therefore
said prison inmate had to execute own bond for Rs.500/- and produce
two sureties for likesum of Rs.500/- each. The problem now is with
regard to two sureties for Rs.500/- each. Before proceeding further in
this regard, we need to extract and reproduce Rules 25 and 26 of 'Tamil
Nadu Suspension of Sentence Rules, 1982' [hereinafter 'said Rules' for

the sake of brevity and convenience] which read as follows:
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'25.General conditions governing for grant of emergency and
ordinary leave.-

The following conditions shall, invariably, be laid down
while granting leave in addition to such other conditions, if any, specified by
the Government, Inspector-General of Prisons or [the Deputy Inspector-
General of Prisons] or the Superintendent of Prisons, as the case may be, as
may be deemed necessary:-

(i) that the prisoner shall execute a surety bond in Form Il for rupees
five hundred with two sureties for a like sum each:

(ii) that he shall report at the Police station daily once;

(iii) that the prisoner shall reside at the place specified by the
Superintendent of Prisons or the [Deputy Inspector-General of Prisons] or
the Government, as the case may be, and shall not go beyond the limits of
that place;

(iv) that the prisoner shall be of good behaviour and shall not
commit any offence during his leave;

(v) that the prisoner shall not associate with bad characters or lead
a dissolute life;

(vi) that the prisoner shall be liable to be recalled immediately to
prison in case he violates any of the conditions;,

(vii) that the prisoner shall surrender himself to the Superintendent
of the Prison on expiry of leave granted or on recall; and

[(viii) that in case of female pregnant prisoners, for having delivery
outside the prison, she shall reside at the place of delivery proposed by her.]

26.Execution of bonds.- The surety bond of the sureties shall
be executed before a Tahsildar who may send the same to the Superintendent
of the Prison duly attested and affixing his office seal. The surety bond of the
prisoner shall be executed before the Superintendent of the Prison who may

duly attest and affix his office seal.’
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5.The manner in which problem in execution of bonds by

sureties manifested and presented itself has been articulated in

paragraph 9 of the support affidavit of the captioned WP and the same

reads as as follows:

'9.1 submit that thereafter the second respondent insisted
the prisoner to execute bond with two sureties who has to execute the
surety bond before the jurisdictional Tahsildar ie., Tahsildar,
Veerakeralapudur (V.K.Pudur), Tenkasi District. The said Tahsildar
insisted to produce immovable property documents of two sureties each for
issuing surety bond. I submit that I am very poor and aged women. I have
no properties. My relatives and friends are also not having immovable

properties. No one is coming for our aid.’

6.In the light of aforementioned Rule 25 of said Rules, it has

become necessary to set out Form II of said Rules captioned 'SURETY

BOND' and the same 1s as follows:

'FORM I1.
SURETY BOND.
(See rule 25)
(i) Form of bond to be obtained from a prisoner to be released on leave.
Whereas I (name) ....... , son of ..... inhabitant of (place) ....... have

been ordered to be released by the Government of Tamil Nadu on leave on
condition of my entering into a bond to observe the conditions specified

hereafter, I hereby bind myself as follows:
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(2) that I will accept and fulfil the conditions specified below till
the date of expiry of my leave period sanctioned in G.O.R. No......
dated ..... or for the subsequent extended period, if any,

(1)

(i)

(iii)
in case of breach of any of the above conditions on my part, I hereby bind
myself and my properties mentioned below to forfeit to the Government of
Tamil Nadu the sum, of Rs....... (Rupees ......) and I also further agree that
the Government of Tamil Nadu may collect the said amount from me
either by proceedings against my under-mentioned properties or my other
properties as if the said amount were an arrear of land revenue or by
otherwise proceeding against me legally and to render myself liable to be
rearrested to undergo the unexpired portion of sentence of imprisonment
on the date of release.

Particulars of Properties

(Here enter the particulars of properties)

Signed by Thiru............ dated this day ............... Of evevannn. 20
Witnesses.:
(1)
2)

(i) Form of bond to be obtained from sureties for prisoner to be
released on leave.

Whereas we {Name} ........... (first surety) son of ........ (second
surety) son of ......... inhabitant of (place) ........... jointly and severally
declare ourselves and each of us sureties for Convict number ..........
(name) ........ imprisonment for ............ in the (name of prison) ..........
(prison) .............. and who is to be sent on leave as per G.O.R. No.........
Home, dated .............. or for the subsequent extended period, if any, we
hereby bind ourselves as follows, that we shall see that the above prisoner
fulfil all the conditions specified in the bond executed by him. In case of
breach of any of the conditions on the part of the above prisoner we
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hereby bind ourselves and out of properties mentioned below to forfeit to
the Government of Tamil Nadu the sum of Rs.................. (Rupees ............. )
and we also agree that the Government may collect the said amount from
us either by proceedings against the under-mentioned properties or out of
other properties as if the said amount were an arrear of land revenue, or
by otherwise proceeding against us legally.
Particulars of properties.
(Here enter the particulars of properties)
Dated this ........... day of ........... 20

Signature of the Sureties.

Witnesses.-
1.
2.

Executed before me.

Designation : Seal : Signature of the Tahsildar

7.The problem in a nutshell is, jurisdictional Tahsildar is
insisting that the persons giving surety should produce immovable
property documents. In other words, persons producing surety should
own immovable properties. This appears to be owing to the expression
'under-mentioned properties or out of other properties as if the amount

were an arrear of land revenue' occurring in (i1) of Form II supra.

8.Issue notice.
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9.Mr.A.Thiruvadikumar, learned State Additional Public
Prosecutor accepted notice for both respondents and very fairly
submitted that Form II supra relatable to Rule 25 of said Rules talks
only about under-mentioned properties and it does not talk about
immovable properties. Learned Prosecutor submitted that proceeding
against the properties would arise only if the said prison inmate in this

case or for that matter any prisoner in any other case jumps bail.

10.We are informed by learned counsel for WP petitioner
Mr.R.Narayanan and other learned members of the Bar that as a matter
of routine Tahsildars, before whom bonds have to be executed vide Rule
26 of said Rules, are insisting that sureties should produce documents or
certificate from revenue authorities to show that they own immovable

properties.

11.This in our considered opinion (viewed in the light of fair
submission made by learned State Additional Public Prosecutor) is

plainly incorrect.
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12.Before proceeding further, we deem it appropriate to

suo motu implead the following three respondents:

'l.The Additional Chief Secretary,
Revenue Administration,

Disaster Management,
Secretariat,

Fort St. George,

Chennai — 600 009.

2.The Director General of Prisons
and Correctional Services,

Egmore,

Chennai — 08.

3.The Tahsildar

Veerakeralapudur (V.K.Pudur),

lenkasi District.’

13.Aforementioned three are now impleaded as respondents

3, 4 and 5 respectively. Registry to carry out necessary and

consequential amendments before uploading and before furnishing

certified copies of instant order.

14 Mr.M.Senthil Ayyanar, learned Government Advocate
accepted notice for respondents 3 and 5 and Mr.A.Thiruvadi Kumar,
learned Additional Public Prosecutor accepted notice for fourth

respondent.
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15.In the case on hand, we direct fifth respondent to accept
sureties without insisting on certificates or documents to demonstrate
ownership of immovable properties by sureties and by merely accepting
a deposit of Rs.500/- to be kept in the miscellaneous account for being
appropriated if the need arises ie., if said prison inmate jumps bail. We
also make it clear that this directive will apply across the Board in all
cases, where Rules 25, 26 and Form II captioned 'Surety Bond' of said

Rules come into play. The reasons are as follows:

(a) It is common knowledge that no immovable

property may be available for 500 INR (Indian Rupee).

(b) The above means that property ie.,
under-mentioned properties or out of other properties as if said
amount were an arrear of land revenue occurring in Form ie.,

Form II certainly does not refer to immovable property.
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(c) a phrase or expression occurring in a Form under
a Rule which in turn is a rule forming part of a piece of
subordinate legislation made by the executive cannot control the

language of the Rule.

(d) Said Rules itself is a piece of subordinate
legislation having been made by the executive in exercise of rule
making power inter alia under Section 432(5) of 'The Code of
Criminal Procedure, 1973 (2 of 1974)' [hereinafter 'CrPC' for the
sake of brevity and clarity], it has not gone through legislative

grind. In any event, Form cannot control the language of Rules.

(¢) Many prisoners languishing in the prisons may

not find sureties who are landed gentries.

(f) It 1s clearly far fetched and clearly impracticable
to insist that surety for all prison inmate across the board should

be a landed gentry.
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(g) Rs.500/- is the prescription qua Rule 25 read with
Form II and the bond has to be executed before jurisdictional
revenue Tahsildar vide Rule 26 of said Rules. Therefore, our
directive to accept a deposit of Rs.500/- and keep it under
miscellaneous head account for being appropriated if the
prisoner jumps bail ensures that the interest of the State as
regards grant of leave or grant of bail for prison inmates is also
adequately taken care of. In saying that it will suffice if the
revenue Tahsildar accepts the deposit, we also draw inspiration

from Section 445 of Cr.P.C which reads as follows:

'445. Deposit instead of recognizance.—When any person is required
by any Court or officer to execute a bond with or without sureties, such Court
or officer may, except in the case of a bond for good behaviour, permit him to
deposit a sum of money or Government promissory notes to such amount as
the Court or officer may fix in lieu of executing such bond.

State Amendment - [West Bengal]. - In its application to the State of
West Bengal in section 445,-

(a) the words “‘with or without sureties” shall be omitted;

(b) for the word “permit”, subsitute “direct”.- West Bengal Act 24 of
2003, Section 3.’

This means that the deposit can be either by way of sum of

money or Government promissory note.
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(h) We make it clear that as regards generic
directive, we are only dealing with bond, be it for bail,
suspension of sentence or for any other purpose including

personal bond or bond to be executed by a surety.

16.In the light of the narrative thus far, we deem it
appropriate to direct respondents 3 and 4 to circulate it to all the revenue
officials / revenue staff and prison officials / prison staff respectively so
that the order which we have made is implemented in letter and spirit
across the board. To conclude, we make it clear that revenue Tahsildars,
who are acting pursuant to Rule 26 of said Rules and taking bond under
Form II vide Rule 25 of said Rules, shall not insist on ownership of
immovable properties or shall not insist on immovable properties in any

manner qua sureties.
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17.With the aforesaid observation and directive, captioned

WP is disposed of in the aforementioned manner.

[M.S.,J.[ [R.S.V.,J.]

20.12.2023
Index : Yes
Neutral Citation : Yes
ps

Post Script: (i) Upload forthwith.

(ii) All concerned to act on this order being uploaded in
official website of this Court without insisting on certified copies. To
be noted, this order when uploaded in official website of this Court
will be watermarked and will also have a QR code.
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To

1.The Deputy Inspector General of Prison,
Madurai Zone (Central Prison),
Madurai — 625 001.

2.The Superintendent,
Central Prison Palayamkottai,
Palayamkottai — 627 002.

3.The Additional Chief Secretary,
Revenue Administration,
Disaster Management,
Secretariat,
Fort St. George,
Chennai — 600 009.

4.The Director General of Prisons and Correctional Services,
Egmore,
Chennai — 08.

5.The Tahsildar,
Veerakeralapudur (V.K.Pudur),
Tenkasi District.
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M.SUNDAR, J.

and
R.SAKTHIVEL, J.

pS
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20.12.2023



