W.P(MD)No.27952 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 28.11.2023
CORAM :

THE HONOURABLE MR.JUSTICE G.ILANGOVAN

W.P(MD)No.27952 of 2023
and W.M.P.(MD).No0s.24063 and 24065 of 2023
A.Sivalingam ... Petitioner
Vs.

1.The Sub-Divisional Magistrate and Revenue Divisional Officer,
Office of the Sub-Divisional Magistrate and Revenue Divisional
Officer,
Kulithalai,
Karur District.

2.The Inspector of Police,

Thogamalai Police Station,

Karur District. ... Respondents
PRAYER: Writ Petition filed under Article 226 of the Constitution of
India, praying this Court to issue a Writ of Certiorari, by call for the
entire records of the proceedings initiated by 1% respondent in
Na.Ka.Aa3/(M.C.No.121/2023), dated 06.11.2023 and quash the said

proceedings as against the petitioner.

For Petitioner : Mr.D.Rajaboopathy

For Respondents : Mr.R.M.Anbunithi
Additional Public Prosecutor
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ORDER
This writ Petition has been filed to quash the proceedings of
impugned order in Na.Ka.Aa3/(M.C.No.121/2023), dated 06.11.2023, on

the file of the 1% respondent.

2.A batch of writ Petitions and Writ petitions are disposed of by
this Court touching the matters involved in this issue. The operative
portion runs like this.

“2.Right to know the accusation emanates not from
any law. It is not a gift by any law or of law. It
inherently exists in every human being. It can be even
said that human right emanates only from right to
know. If the accused does not know the substance of
the accusation, he need not answer the same. It cannot
be construed as accusation at all. When the accusation
1s of criminal nature as said in Article 21 of the
Constitution of India, it must be strictly adhered to.
The right of the accused has travelled a much longer
distance. The present society lives more on
information than on any other factors. We will confirm
whether this observation of this Court has been
recognized judicially.

3.All these cases have been challenging the
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proceedings undertaken by the respondents/Executive
Magistrates under Section 110 Cr.P.C.

4.Section 110 Cr.P.C. falls under Chapter VIII of
the Code of Criminal Procedure. Section 106 Cr.P.C.
speaks about the security for keeping the peace on
conviction. Section 107 Cr.P.C. speaks about the
security for keeping the peace in other cases. Section
108 Cr.P.C. speaks about the security for good
behaviour from persons disseminating seditious
matters. Section 109 Cr.P.C. speaks about the security
for good behaviour from suspected persons. Section
110 Cr.P.C. speaks about the security for good

behaviour from habitual offenders.

5.We are here to deal with Section 110 Cr.P.C.
which speaks about the case, in which the above said
security can be ordered. Section 111 Cr.P.C. deals
about the procedure to be adopted while acting under
Sections 107, 108, 109 and 110 Cr.P.C. Section 110
Cr.P.C. reads as under.

“110. Security for good behaviour from habitual
offenders:- When an Executive Magistrate receives
information that there is within his local jurisdiction a
person who—

(a) is by habit a robber, house-breaker, thief, or
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forger, or
(b) is by habit a receiver of stolen property
knowing the same to have been stolen, or
(c) habitually protects or harbours thieves, or
aids in the concealment of disposal of stolen property,
or
(d) habitually commits, or attempts to commit,
or abets the Commission of, the offence of kidnapping,
abduction, extortion, cheating or mischief, or any
offence punishable under Chapter XII of the Indian
Penal Code (45 of 1860), or under section 4894,
section 489B, section 489C or section 489D of that
Code, or
(e) habitually commits, or attempts to commit,
or abets the Commission of, offences, involving a
breach of the peace, or
(f) habitually commits, or attempts to commit, or
abets the commission of—
(i) any offence under one or more of the
following Acts, namely:—
(a) the Drugs and Cosmetics Act, 1940 (23 of
1940);
(b) the Foreign Exchange Regulation Act, 1973
(46 of 1973);
(c) the Employees' Provident Funds and Family
Pension Fund Act, 1952 (19 of 1952);
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(d) the Prevention of Food Adulteration Act,
1954 (37 of 1954);
(e) the Essential Commodities Act, 1955 (10 of
1955);
(f) the Untouchability (Offences) Act, 1955 (22
of 1955),
(g) the Customs Act, 1962 (52 of 1962), or

(ii) any offence punishable under any
other law providing for the prevention of
hoarding or profiteering or of adulteration of
food or drugs or of corruption, or

(g) is so desperate and dangerous as to
render his being at large without security
hazardous to the community, such Magistrate
may, in the manner hereinafter provided,
require such person to show cause why he
should not be ordered to execute a bond, with
sureties, for his good behaviour for such period,

not exceeding three years, as the Magistrate

thinks fit.

Amendmend Act, 2005:- In order to effectively deal
with offences under the Foreigners Act, 1946 a need
has been felt to strengthen the hands of States
authorities by empowering them to take action
under Section 110 of the Code against persons

assisting infiltration. This will help to check the flow
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of undesirable foreigners into the Country. The
Foreigners Act, 1946 is, accordingly, being added as
item (h) of Sub-clause (1) of Clause (f).”

6.Procedure set out in Section 111 Cr.P.C.
as under:
“l11. Order to be made:- When a Magistrate
acting under section 107, section 108, section
109 or section 110, deems it necessary to
require any person to show cause under such
section he shall make an order in writing,
setting forth the substance of the information
received, the amount of the bond to be executed,
the term for which it is to be in force, and the
number, character and class of sureties (if any)
required.”

7.Reading of the above said two
provisions make the position clear to the effect
that specific information must be received by
the Executive Magistrate to take action under
Section 110 Cr.P.C. So, for initiating the above
said action, show cause notice must be issued.
The substance of the information must be set out
in the notice namely, 1) The amount of the bond
to be executed 2) Duration of the time and 3)

The number and character and class of the
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sureties. So thereupon he must make an order.
Opportunity must be given to the respondent.
Subjective satisfaction must be recorded by the
Executive Magistrate and that order also must
be accompanied by the summons or the warrant
as the case may be.

8.Section 116 Cr.P.C. speaks about the
procedure to be followed. Again he must record
the subjective satisfaction with regard to the
information received. After that the final order
must be passed under Section 117 Cr.P.C. We
will stop here, since these Sections are not
relevant for our discussion now.

9.While dealing similar matters, in a batch
of cases in Syed Ibrahim and others Vs. Deputy
Commissioner of Police Law and Order cum
Executive Magistrate, Madurai City, dated
23.12.2021, this Court relied and extracted the
history of the provisions. Let me produce the

above said paragraph.

G iy tack on 2950, the Hon' W Spprenme Conrt in the gudyment sepportecd in
AIR 1087 SE 674 (Copatanachar: To. Slste off Forats) fvs tocroedd 1
Hgfct of Seotion 770 Co. SC Tipraggphl o5 of the said judgment is cotoaetee
A cboer ot wt Soction 770 Of the COAC i the setting o ort o prersonad #erty
Waes locomes @ nevessily o his case. Counselyfer the Slute. Shri Francts, amivws curine
i Glettad Thiror and Sewicr Adeceate Shri Tarkunde. agrecd Hhat antss S

//;mm»/nw Srorwer wrriter Sovtion 770 were e vented /{//// Srervasive mndude // seatbos /m/fm/
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vtgitarce il rrlesfpielistive ssicloes, many @ ficor s, W,/A cart it frrisen /7 sticking
e ot /// Yaltstoad or // witng Swek, /}y//rwmy cfpreasions s 'z/a/nm/iﬁ '/////yr sous' and
Yearardtt "9 forer o / /
Yevzardbns to e mm/wm/// St 15 what the thw dbes, evere as //zrwnw s what ///rwnw
Ars. Going ly Wal st Sotion 770 canmct lo frormitted 1o o fove Tipoullle to frick vfs 1o
Srmieloss and e Save snols s of il sollens sonden Ditish sulfic tion lecanse to iy to e froos
5 not @ crime irn s r//////// ACI(///r A///////////.(//((/(/, ////y/ /y///r/((/// //////, A

sridepically comment that "We greatest of coils and We worst of crmes is proverty "
10.After that the following concluding
remark was made by the Honourable Supreme

Court.
“Let us allay misunderstandings. We are clear in

our Mind that jiicse, o leir Vi cwre. o0 cvominad dow as in smedoines,
r;)///r'(/(//// whbern Were o5 /'m/r/r//m bervidton. . ‘/ri/r// carorict te //// al the e y 7//;/'(//%/;.)
and larndils whe. lifte witd leasls. ey apper e wweak and the tnnccernt and lecome @ merace
o pieaee and secwrity of sccicly. Dt Herty is a poised vatie and Mol &5 why we Save
sresisted vol /mw/// ///m// V2R %{./rv /r//'r//y to te N//r///// // 1 mcr fr/my /mm //'//r/ rs2le corrl
snider  Sovtion TIO Lot e /M///r/)«////mwz/ 4t /mu// /v///("///rv/lldﬂl////.)7/7// reventive
rrevistons againil /«/’//w Spersons. ol on /mm/ Ceslimery zm%// ot hiced to crder as e
orve soticed i secent case. )/ Sresmn Hanid 1o, Worions of Soctba, Wit Fetition N 5050 off
SIS0 dhcided on 77 77 7950, MANYSCH 79779507057 Coc S G (SO loot on

convineing leslimony of elar andfircsent dinger to soeicty.

11.So the Honourable Supreme Court was
of the considered view that Article 21 of the
Constitution of India must be kept in mind while
dealing with the above said matters.

12.With this background let us go to the
other aspects, as to whether the summon that
was used to be issued by the Executive
Magistrate must enforce separate order. The

above said 1ssue was referred to the Full Bench
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of Bombay High Court in the case of Farhan
Nasir Khan Vs. State of Maharashtra and
Others reported in 2020 (206 (AIC).

13.After going through the entire law on
that point, it was decided that a separate order
must be passed by the Magistrate. That order
must be enclosed along with show cause notice.
Apart from that, the substance of the
information received must also be set out. So
what is essential according to the Honourable
Full Bench of Bombay High Court is that
subjective  satisfaction of the Executive
Magistrate must be recorded soon after
receiving the information from the source for
the purpose of initiating action. Not only the
order but also the notice must have the
character of information furnished by the
respondent about the information received.

14.Before that the Honourable Supreme
Court in the case of ke Linye K S D M Monphy

et AIR 1977 FE 2255, has observed as under:

T Save scen the prrovisiens off Seclion 707, Tt section says thal aclion is to fo tisklers i
e smarner S i afler provideed and Wi ,/m// ndbcatis Mal i i ol gper lo a
Magistiate in suckl @ case to dipiard from We pirceedion o any sulstantiad crtont. I i
very .)(////rn‘/ Lecanse e Hie //7 7/ //r// 10090 15 trevolsed ard the tore 13 z/‘y//// Jolbeitons al
is /Az/, J ,,.,,//W// lo crrtuiktd aecording lo ils crn frrcedinre and nol according to e
1eSbvoe ,// e . ///7/.;/mﬁ concermed . Y leSboves 73, //rzr// e, to rwy’//mu.)r Vz .)fy//mu«/) Lovith

rnte he S socediie lecanse //)m,/ Wocre witl aiise the considiration ,/ e reasonaltress (/ e
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sestiiclions in Mo intesest of fruslbe cods ov in e interst of the genciad e, Sor thes very

case the e Conrl wwent on o clocrve i T 57 as wnds

Sloree the prerson lo o fircccedio againsd s lo shhorw case, if s linl walosrad Wl foo st Hovcre
Mo grownd, oo apppictending o licack of the freace or distiortionce of We el e lrangeitlWty at His
Sandb. Thongh Mo section ypeaks of Whe ulotunce of te infermation’ it decs ol mean W
cicer stheattd st te yiulll . 7/',,,,,/ sl sepict Mo infermation lodhlyy bl of must yive progpier wotice of
wwliert foas mcved Do Magistiate bo lukle the activn. Thois orcn i3 e founidotion off e guusisclbelics

and e vword uulolance smeans Mo cssence of Whe smest importiont farts of Whe irrmation

15.This Judgment of the Honourable
Supreme Court will highlight the importance of
due process. Much prior to the above said three
judgments, a Full Bench of the Bombay High
Court in the case Of Sibmon Alom K Eporos 1 prd v
MANY M 0557900 has held that the notice must
accompany a copy of the order made by the
Executive Magistrate.

16.With regard to the nature of proceedings,
it was held by the Full Bench of Kerala High

Court in the case of Fsswss Gpabiokuttc Niir . Moipurath
Sontburni Sohwthaveak 1 jicitcid i IR 7977 Fon 280 (FB)

17.With regard to the satisfaction of the
Executive Magistrate, it was observed that breach
of peace requires a subjective satisfaction, while
good behaviour requires objective satisfaction. It
was also further held that except clause (g),
Section 110 Cr.P.C. can be invoked only in cases
where previous case is pending against the

petitioner. Now it is more or less well settled that
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the show cause notice issued must accompany a
separate order, which would consists of the
substance of the information received from the
source and even if any one of these or both of
these are not available, then the proceedings will

get vitiated.”

3.With this background let us see the present case. In this case the
summon was issued on the basis of the informations given by the second
respondent, to show cause as to why the petitioner should not be directed
to execute a bond for keeping good behaviour for a period of one year for
Rs.1,00,000/-, with a direction to appear before him on a particular date.
Except the above said contents, no other materials have been enclosed to

satisfy the requirement of law.

4.As mentioned above, it does not satisfy the requirement of law.
On that ground, this petition is liable to be allowed. But, however, liberty
i1s granted to the first respondent to initiate fresh action, if sufficient
information is received from the second respondent, if any necessity

arises.
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5.With the above said liberty, this writ petition is allowed and the
proceedings initiated by the first respondent in this petition is hereby

quashed. Consequently, connected miscellaneous petitions are closed.

28.11.2023
NCC :Yes/No
Index :Yes/No
Internet : Yes/ No
™
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To

1.The Sub-Divisional Magistrate and Revenue Divisional Officer,
Office of the Sub-Divisional Magistrate and Revenue Divisional
Officer,
Kulithalai,
Karur District.

2.The Inspector of Police,
Thogamalai Police Station,
Karur District.

3.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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G.ILANGOVAN, J

™

Order made in
W.P(MD)No0.27952 of 2023

Dated : 28.11.2023




