H.C.P(MD)No.1371 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 11.12.2023
CORAM :
THE HONOURABLE MIEJU STICE M.SUNDAR
an

THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

H.C.P(MD)No.1371 of 2023

Shahul Hameed ... Petitioner
VS.

1. The Principal Secretary to Government,
State of Tamil Nadu,

Home, Prohibition and Excise Department,
Fort St.George, Chennai-600 009.

2. The Commissioner of Police,
Office of the Commissioner of Police,
Tiruchirappalli City, Tiruchirappalli.

3. The Superintendent of Prison,
Tiruchirappalli Central Prison,
Tiruchirappalli. ... Respondents

Petition filed under Article 226 of the Constitution of India praying
for issuance of a Writ of Habeas Corpus, calling for the entire records,
connected with the detention order of the respondent No.2 in C.No.
14/Detention/C.P.O/T.C/2023 dated 20.03.2023 and quash the same and
direct the respondents to produce the body or person of the detenu by
name Amrudeen alias Kozhi, son of Babu, aged about 22 years, now
detained as "DRUG OFFENDER" at Tiruchirappalli Central Prison
before this Court and set him at liberty forthwith.
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H.C.P(MD)No.1371 of 2023

For Petitioner : Mr.S.Rameshkumar
For Respondents : Mr.A.Thiruvadi Kumar
Additional Public Prosecutor

ORDER
[Order of the Court was made by M.SUNDAR, J.]

When the captioned 'Habeas Corpus Petition' (hereinafter
'HCP' for the sake of brevity) was listed in the Admission Board on

09.11.2023, this Bench made the following order:

ol T 8 L R e R e e

H.C.P{MDINo. 1371 of 2023
MLSLUMND AR, 1.

and
RSAKTIIVEL, ).
(Order of the Cowrt was made by AMOSTMNIDAR, J.0)

Captioned Habeas Corpus Petition has been Bled in this Court o
Q61120253 iaréer afia assailing a ‘detention order dazed 20032023,
bearing reference O LS Dretention U POVTAOZ2023 [hercinafter
inmpugned preventive dewention order’ for the sake of CONVEnience,
clarity and brevity| made by second respondent’ [hercinafier "Dietaining

Aoutfority for the sake of convoemencey.
1. To be noted, brother of the detenu is the petitioner.

A, Mo R Adagumani. learmed Sonnsal on record for peliboner is
before us, Leamed counsgel for petitioner submits that ground case g
the deteniu is Tor alleged offende under Secton 328 of 'the Indian Fenal
Code, TEAM (Act 45 al 13807 [hersingfier "IPC! for the sake of brevily)
read with Section 18{c) of Drugs and Cosmctics Act, 1940, Section 77

of Juvenile lustice §Care ard . Protectinn of Children) Act, 2015 m Crune
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L35 af 2023 on the file of Arivamangasinm Police Station

|

detention order has

4. The aforesmentioned smpuesned préventsve
been made on the premise that the detenu s o "Dyug OfTender’ ander
Section 2e)] of "The Tamil Wadus Prevention of Dangerous Activities of

Boarlem Cvber  haw offenders. Drug-offenders, Forest—ofTessders,

Grs

CGeoondas,. Immoral raffic offenders. Sand-ofFfenders, Sexunl-offenders,

Sham-grabbers and Video Pirates Sct. 982 (Tamil MNada Aot ™oL 149 of

[FE2Y [hersinafier "Act 14 of 1982° for the zake of conveRnience pod

5. Tha mmpuemed preventive detention osder has been assoiled

fmrer weitee on The ground that o similer cass bail order relied on in the

Erouands Booklel Turmcshod (o the defemnu 15 nol sdrmoisr i nature

6. Mromia Facie case made oant for admissbon. Adimit, Isswe Meele misr

redurtable by four [4] weaks

Prpfia) i PED ) b 70 2

7. DMraAa Thirmovadt Kuamar, [earced State  Addimonal  Puablic

Piosecator stoepts notice for all respondents, Lisc the capriconad Habens
Corpus Petion accordingly,
Sy -

RSV
0. 11,2023

2. The aforementioned Admission Board order captures all

essentials that are imperative for appreciating this final order and

therefore, we are not setting out the same again in this final order.

Suffice to say that aforementioned Admission Board order dated

09.11.2023 shall now be read as an integral part and parcel of this final

order.
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abbreviations used in the Admission Board order will continue to be used
in the instant final order also for the sake of brevity, convenience and

clarity.

3. Today, Mr.S.Rameshkumar, learned counsel on record for
petitioner and Mr.A.Thiruvadi Kumar, learned State Additional Public

Prosecutor for all the respondents are before us.

4. As would be evident from paragraph 5 of the Admission Board
order, at the time of admission, learned counsel on record for petitioner
posited his argument qua challenge to the impugned preventive detention
order on the point that similar case bail order relied on by the detaining
authority to record subjective satisfaction as regards imminent possibility
of detenu being enlarged on bail is not similar. Elaborating on this
argument, learned drew our attention to paragraph No.5 of the grounds of
impugned prevention detention order. Suffice to say that paragraph No.5
records subjective satisfaction as regards imminent possibility of detenu
being enlarged on bail by referring to what according to the detaining

authority is a similar case.
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5. Before we proceed further, it is necessary to make it clear that
the substratum of the impugned preventive detention order is constituted
by one ground case and one adverse case. Detaining authority, for the
purpose of recording subjective satisfaction qua the ground case has
relied on the bail order of the detenu himself in the adverse case. The
adverse case bail order is order dated 04.07.2022 in Cr.M.P.N0.2726 of
2022 on the file of learned Principal District and Sessions Judge's Court,
Tiruchirappalli. A careful perusal of this adverse case bail order makes it
clear that no previous case was pending against the detenu at that point
of time (obviously) and that has weighed in the mind of the bail Court in
gravitating towards grant of discretionary relief of bail. This means that
the comparison of bail order in the adverse case with the ground case for
recording subjective satisfaction as regards imminent possibility of
detenu being enlarged on bail is a flawed exercise. In this regard, we
remind ourselves that imminent possibility is qua probability rather than
qua time. If subjective satisfaction is impaired, the impugned preventive

detention order become vulnerable for being dislodged in a habeas legal

drill.
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6. Learned Prosecutor submitted to the contrary and pointed out
that alleged offences in ground case and adverse case are comparable.
This does not cut ice with us as we have repeatedly held that

determinants for grant of bail are also very significant.

7. Therefore, we dislodge the impugned preventive detention order

in the habeas legal drill on hand.

8. Ergo, the sequitur is captioned HCP is allowed. Impugned
preventive detention order dated 20.03.2023 bearing reference C.No.
14/Detention/C.P.O/T.C/2023 made by the second respondent is set aside
and the detenu Thiru.Amrudeen alias Kozhi, Male, aged 22 years, son of
Thiru.Babu 1is directed to be set at liberty forthwith, if not required in

connection with any other case / cases. There shall be no order as to

COsts.
(M.S., J.) (R.S.V,, J.)
11.12.2023
Index : Yes
Neutral Citation : Yes
PKN
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P.S: Registry to forthwith communicate this order to Jail authorities
in Central Prison, Palayamkottai. All concerned to act on this order
being uploaded in official website of this Court without insisting on
certified copies. To be noted, this order when uploaded in official
website of this Court will be watermarked and will also have a QR
code.

To

1. The Principal Secretary to Government,
State of Tamil Nadu,

Home, Prohibition and Excise Department,
Fort St.George, Chennai-600 009.

2. The Commissioner of Police,
Office of the Commissioner of Police,
Tiruchirappalli City, Tiruchirappalli.

3. The Superintendent of Prison,
Tiruchirappalli Central Prison,
Tiruchirappalli.

4. The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.

5. The Joint Secretary to Government,
Public (Law and Order) Department,
Secretariat, Chennai.
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M.SUNDAR. J.
and
R.SAKTHIVEL, J.

PKN

ORDER MADE IN
H.C.P(MD)No.1371 of 2023

DATED : 11.12.2023




