H.C.P(MD)Nos.1357, 1361, 1363 and 1464 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 14.12.2023
CORAM :
THE HONOURABLE MIEJU STICE M.SUNDAR
an

THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

H.C.P(MD)Nos.1357, 1361, 1363 and 1464 of 2023

HCP(MD)No.1357 0f 2023

Mariyammal ... Petitioner
Vs.

1. The Additional Chief Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat,

Chennai-600 009.

2. The District Collector and District Magistrate,
Thoothukudi District,
Thoothukudi.

3. The Superintendent of Prison,
Central Prison, Palayamkottai,
Tirunelveli District. ... Respondents

Petition filed under Article 226 of the Constitution of India praying
for issuance of a Writ of Habeas Corpus, calling for the records
pertaining to the impugned detention order passed by the 2™ respondent
made in his proceedings in H.S(M) Confdl.No.91 of 2023 dated
27.07.2023 in detaining the detenu under Section 2(ggg) of the
Tamilnadu Act 14 of 1982 as a Sexual Offender and quash the same and
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direct the respondents to produce the detenu namely Pandiselvam
S/o.Andavar, Male, aged about 22 years, who is detained at Central
Prison, Palayamkottai, before this Court and set him at liberty.

For Petitioner : Mr.M.Karunakaran
For Respondents : Mr.A.Thiruvadi Kumar
Additional Public Prosecutor

HCP(MD)No.1361 of 2023

Murugeswari ... Petitioner
Vs.

1. The Additional Chief Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat,

Chennai-600 009.

2. The District Collector and District Magistrate,
Thoothukudi District,
Thoothukudi.

3. The Superintendent of Prison,
Central Prison, Palayamkottai,
Tirunelveli District. ... Respondents

Petition filed under Article 226 of the Constitution of India praying
for issuance of a Writ of Habeas Corpus, calling for the records
pertaining to the impugned detention order passed by the 2™ respondent
made in his proceedings in H.S(M) Confdl.No.90 of 2023 dated
27.07.2023 in detaining the detenu under Section 2(ggg) of the
Tamilnadu Act 14 of 1982 as a Sexual Offender and quash the same and
direct the respondents to produce the detenu namely Marimuthu @
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Emilikuttan, S/o.Paramasivan, Male, aged about 30 years, who is
detained at Central Prison, Palayamkottai, before this Court and set him

at liberty.

For Petitioner : Mr.M.Karunakaran
For Respondents : Mr.A.Thiruvadi Kumar
Additional Public Prosecutor

HCP(MD)No.1363 of 2023

Nagalakshmi ... Petitioner
Vs.

1. The Additional Chief Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat,

Chennai-600 009.

2. The District Collector and District Magistrate,
Thoothukudi District,
Thoothukudi.

3. The Superintendent of Prison,
Central Prison, Palayamkottai,
Tirunelveli District. ... Respondents

Petition filed under Article 226 of the Constitution of India praying
for issuance of a Writ of Habeas Corpus, calling for the records
pertaining to the impugned detention order passed by the 2™ respondent
made in his proceedings in H.S(M) Confdl.No.93 of 2023 dated
27.07.2023 in detaining the detenu under Section 2(ggg) of the
Tamilnadu Act 14 of 1982 as a Sexual Offender and quash the same and
direct the respondents to produce the detenu namely Kaliraj,

https://lwww.mhc.tn.gov.in/judis
Page No.3 of 18



H.C.P(MD)Nos.1357, 1361, 1363 and 1464 of 2023

S/0.Ramanathan, Male, aged about 26 years, who is detained at Central

Prison, Palayamkottai, before this Court and set him at liberty.

For Petitioner : Mr.M.Karunakaran
For Respondents : Mr.A.Thiruvadi Kumar
Additional Public Prosecutor

HCP(MD)No.1464 of 2023

P.Sasikala ... Petitioner
VS.

1. State of Tamil Nadu,
Rep. by the Additional Chief Secretary to Government,
Home, Prohibition and Excise Department,

Secretariat,
Chennai-600 009.

2. The District Collector and District Magistrate,
Thoothukudi District,
Thoothukudi.

3. The Superintendent of Prison,
Central Prison, Palayamkottai,
Tirunelveli. ... Respondents

Petition filed under Article 226 of the Constitution of India praying
for issuance of a Writ of Habeas Corpus, calling for the entire records
connected with the detention order passed in H.S(M) Confdl.N0.92/2023
dated 27.07.2023 on the file of the 2™ respondent herein and quash the
same and direct the respondents to produce the detenu or body of the
detenu namely, the petitioner's husband i.e., Palraj @ Viji, aged aout 35
years, S/o. Lakshmanan, now detained at the Central Prison,

Palayamkottai, before this Court and set him at liberty forthwith.
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For Petitioner : Mr.M.Karunakaran for Mr.N.Pragalathan
For Respondents : Mr.A.Thiruvadi Kumar
Additional Public Prosecutor
COMMONORDER

[Order of the Court was made by M.SUNDAR, J.]

This common order will now govern the captioned four
'Habeas Corpus Petitions' [hereinafter 'HCPs' in plural and 'HCP' in

singular for the sake of brevity, convenience and clarity].

2. H.C.P(MD)Nos.1357, 1361 and 1363 of 2023 were listed in

the Admission Board before this Bench on 08.11.2023 and the following

orders were made:

11.C . PIBECF TNO, ESET o 202

HCPMD)IPNo. 1357 of 20023

DE.ST WIS R, .
@ il
R.SAKTHIVEL. .J.

CrEEIE ER
(Order of the Court was meade by WILSLUINID AR, JFo)

Captioned "Habeas Caorpus Petition' [hereinafter "HOCP' for the sake
of brewity]] has been filed in this Court on O3. 11 2023 fmrer alic assailing
a "detention order dated Z7.07.2023, bearing reference HOS(M W omn Fd3 1. ™o,

QY2022 [hereinafier "frpagnied reventive detention order’ for the sake
Pz =}

of cCOoOnveniemce., clarity el bBrewity] mmade bar fescored
respondent” fhercinafier "Dretsininge Acvthority” tor the sake of
convenience]. The petitioner is the mother of the detenu.

2. MK N _Karunakaran, learmed counss]l on record for petitioner is
before us. He submits that ground case gaa the detenu is for alleged
offence under Sections 3(a) <4, S(1). S(n) 6. 7, 8 of Protection of Children
from Sexual Offences Act, 2012 ("POCSO for brevity] and Sections 363,
452, s0Oalir of the "Tndian Penal Code, 1860 {Act 45 of 1860) [hersinafter
IPCTT for the sake of breviily] vide Crime BNou0S of 2023 on the file of

Fovilpatis All Women Police Station.
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3. The aforementioned impugned preventive detention order has
been made on the premise that the detenu is a 'Sexual Offender' under
Section 2(ggg) of "The Tamil Nadu Prevention of Dangerous Activities of
Bootleggers, Cyber law offenders, Drug-offenders, Forest-offenders,
Goondas, Immoral traffic offenders. Sand-offenders, Sexual-offenders.
Slum-grabbers and Video Pirates Act, 1982' (Tamil Nadu Act No.14 of

1982)" [hereinafier 'Act 14 of 1982' for the sake of convenience and

clarity].

4. The impugned preventive detention order has been assailed
inter alia on the ground that 'live and proximate link between the
grounds of detention and purpose of detention’ has snapped as the detenu
was arrested on 01.07.2023 but the impugned preventive detention order

has been made only on 27.07.2023.

5. Prima facie case made out for admission. Admit. Tssue Rule risi

returnable by four.[4] weeks.

H.C.P(MD)INo.1357 of 2023

6. Mr.A Thiruvadi Kumar, learmmed Additional Public Prosecutor,

State of Tamil Nadu. accepts notice for all respondents. List the

captioned Habeas Corpus Petition accordingly.

wh o —~y & T
IMLS., J.] & |IR.S. V., J.]
08.11.2023

bala
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I Mo, LG L of 203

HCPMDIN. 1361 of 2023
M.SUNDAR, ).
and
RESAKTHIVEL. 1.
ORDER
(Crder of the Court was made oy MUSUNDAR, L)

Captioned "Habess Corpus Petition' [hercinaftes: 'HCP for the sake
of brevity] has been filed in this Coort on 03.11,2023 jarer afia assailing
4 ‘detention order dated 27.07.2023, bearing referenee H5 M )Conidl Mo,
902027 [hersinatler tmpugned preventive detention order’ for the sake
of convenience, elarity und  brevity] mads by sscond
respondent’  [hersinafter  'Detmiming  Authorty' for  the  sake of

convenienee]. The pefitioner is the sister of the derenii.

2. Mr K ML runakaran, leamed counsel on record [oe petilioner is
sefore us. Hle submits thar ground case gua the deteny (s for alleged
effence under Sectiens 3a), £, 3000, 5(n). . 7, 8 of Protection of Children
fromy Sexusl CHences Act, 2002 (POCS0Y for brevity] and Sections 363,
452, 200(11 of the Indian Penal Code, (360 (AL 45 ol 18607 [bersmaller
TPC for the sake of brovity] vide Crime Ned3 of 2022 on the file of

Kovilpatti All Wirmen Police Station.

Paps Mol ot
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O PPN 1561 a0 2uza
¥, Ihe atorcmerninned inspuagned preventive delention ooder bas
been mindc e Lhe premviss that the dedene is 5 'Seaosl 3 Fendar’ cavder
Section o) of "Lhe Tamil Made PreventEnn af Crangerous Acrivitios of
Baoilegmers, Cwvlaor lew nffenders, Dnoe ofendors, Forest o fendors.
Craunslas, Tmmrors]l trallic affendors, Saod-olTenders, Senual o dfemders,
Slum-grabbers amd Wideo Picttes Acs, 1982 (CTamiT “adu Aer M 14 af
1282 [hemminatier "Avr 12 of 19RZ" for the ssle of Sonvolicnce and
clarits].

4. ke impugred prevonzive detenticn ocder bas bocoy assasled

arrey axfioe e Lhe ground thal live and prossassie link Berscen e

Eracnds of detenticon and pufpose o detenrian” has snapred 2s 1he deccig
woas arrested oo 207 3023 bus the ampesned proscnti ve detencion ordern

hns boon nasde ooy an 27073023,

Fo Mrieea foctir coss minds out for admission, Scdnril. Desise Brefe s

revarisable by fourc [4] wecks

Page Tz 2 ard

HL.C.PO3AD NG, 1 36§ 2023

G, Mo A Thiruvad: Kumar, leagrned Additional Pablic Proseocutor.

State of Tamil MNadu, accepts notice for all respondents. List the

captioned Habeas Corpus Petition accordingly.

. e j7 P
IM.S. F] & [R.S.V., D]

08.11.2023
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H-CEy M L3R of 2021

HC MM 0363 of 2023
MEUNDAR, J.

and
RSAKTHIVEL. J.
DHRDER
{Order of the Court was made by MLSUNDAR, )LL)

Captioned 'Hubeas Corpos Petition’ [hereinatier HCP for the sake
of brevity] has been filed in this Court on 031724023 lnter aifa assathing
a detention erder dated 27.07.2023, bearing reference H.S(MContd] No.
g3/ 2023 [hereinafter impugned prevensive detention order’ for the sake
of convenience, clarty and  breviy] made by ‘second
respondent’  [hereinafler ‘Detuining  Authoeity’  for  the wike of

convenience]. The petitioner ks the wifie of the detenu

2. MK M. Karunakaran, learmed counsel en record for pesitioner 18
before us, He submits that ground case guer the detenu is for alleged
olTance ander Sections 3ak 4, 5i0), Sink &, 7. 8 of Protection of Children
from Sexual Offences Act, 2012 {POCSO" for brevity| and Sections 363,
457, 506(1) of the 'Indian Penal Code, 1860 {Act 43 of 18360 [hereinafier
TP for the sake of brevity] vide Crime No.05 of 2023 on the file of

Kavilpatti All Women Police Station.
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3. The aforementioned impugned preventive detention order has
been made on the premise that the detenu is a 'Sexual Offender' under
Section Z(ggg) of 'The Tamil Nadu Prevention of Dangerous Activities of
Bootleggers, Cyber law offenders. Drug-offenders, Forest-offenders,
Goondas., Immoral traffic offenders. Sand-offenders. Sexual-offenders,
Slum-grabbers and Video Pirates Act. 1982' (Tamil Nadu Act No.14 of
1982) [hereinafter 'Act 14 of 1982' for the sake of conwvenience and

clarity].

4. The impugned preventive detention order has been assailed
inter alia on the ground that 'live and proximate link between the
grounds of detention and purpose of detention’' has snapped as the detenu
was arrested on 01.07.2023 but the impugned preventive detention order

has been made only on 27.07.2023.

5. Prima facie case made out for admission. Admit. Issue Rule rnisi

returnable by four [4] weeks.

H.C.P(MD)No.1363 of 2023

6. Mr.A Thiruvadi Kumar, learned Additional Public Prosecutor,
State of Tamil Nadu, accepts notice for all respondents. List the

captioned Habeas Corpus Petition accordingly.

#' A .;‘-_1 oy —

MSLJ] & [RS.V.J]
08.11.2023

bala
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3. HCP(MD)No.1464 of 2023 was listed in the Admission
Board before another Hon'ble Coordinate Division Bench on 23.11.2023

and the following Admission Board order was made:
H.C.P.(MD)No.1464 of 2023

S.M.SUBRAMANIAM, J.

AND

V. LAKSHMINARAYANAN, J.
ORDER

|Order of the Court was made by
SMSUBRAMANIAM, J.|

Admit.

2. Mr.A.Thiruvadi Kumar, learned
Additional Public Prosecutor takes notice
for the respondents and seeks time to file

counter.

3.Post the matter after four weeks.

i v _.-) — A,-. /
l.v:".' ."&’.’_,- - P - - '%
[S.M.S., J.] & [V.ILAN.)J]

23.11.2023
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4. The detenus in the captioned four HCPs are co-accused in
the same ground case and therefore, factual matrix captured by this
Bench in the Admission Board orders in H.C.P(MD)Nos.1357, 1361 and
1363 of 2023 will suffice for appreciating this common final order.

Likewise, the point raised is also common.

5. Assailing the impugned preventive detention orders, though
very many points have been raised in the support affidavit,
Mr.M Karunakaran, learned counsel on record for petitioners in
H.C.P(MD)Nos.1357, 1361 and 1363 of 2023 and the same counsel
representing the counsel on record for HCP petitioner in HCP(MD)No.
1464 of 2023 predicated his campaign against the impugned preventive
detention orders on one point and that one point is remand extension
orders which have been relied on by the detaining authority in the
impugned preventive detention orders have not been furnished in Tamil.

Learned counsel points out that literacy level of the detenus is not very

high.

https://lwww.mhc.tn.gov.in/judis
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6. There is no disputation that detaining authority has relied on
the factual position that detenus were arrested, remanded to judicial
custody and that the remand was subsequently extended. This has been

set out in paragraph 3 of impugned preventive detention orders.

7. We had the benefit of perusing the grounds booklet served
on the detenus. A careful perusal of the grounds booklet bring to light
that Tamil translation of remand extension orders have not been
furnished to detenus. Therefore, Powanammal principle applies. We
remind ourselves of Powanammal principle i.e., ratio in Powanammal
Vs. State of Tamil Nadu {(1999) 2 SCC 413}, wherein Hon'ble Supreme
Court addressed itself to this translation point in a similar fact situation.
The question which the Hon'ble Supreme Court addressed itself to is
captured in paragraph 6 and the manner in which Hon'ble Supreme Court
answered this question is captured in paragraph 16. Paragraphs 6 and 16
{as in SCC journal} read as follows:

'6. The short question that falls for our
consideration is whether failure to supply the Tamil
version of the order of remand passed in English, a
language not known to the detenue, would vitiate
her further detention.

16. For the above reasons, in our view, the

https://lwww.mhc.tn.gov.in/judis
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non-supply of the Tamil version of the English
document, on the facts and in the circumstances,
renders her continued detention illegal. We,
therefore, direct that the detenue be set free
forthwith unless she is required to be detained in

any other case. The appeal is accordingly allowed.

8. To be noted, aforementioned paragraphs will bring to light
the question which Hon'ble Supreme Court addressed itself to and the
manner in which the questions were answered by Hon'ble Supreme

Court.

9. The aforementioned point canvassed by learned counsel for
HCP petitioners in his campaign against impugned preventive detention
orders turns heavily on records before us and therefore, learned

Prosecutor really does not have much of a say.

10. In the light of the narrative thus far, we have no hesitation in
saying that rights of detenus to make an effective representations which
is a constitutional safeguard ingrained in clause (5) of Article 22 of the
Constitution of India are imparied inter alia in the light of Powanammal

principle. This means that four impugned preventive detention orders

https://lwww.mhc.tn.gov.in/judis
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have been vitiated and become liable for being dislodged in the habeas

legal drill on hand.

11.  We shall be doing so vide operative paragraphs of this
common order infra but before we do that we deem it appropriate to
record the obtaining position that as regards the ground case, the same is
now Special S.C.N0.91 of 2023 on the file of POCSO Court,
Thoothukudi, and charge sheet / final report has been filed afer
completion of investigation. We make it clear that the trial Court shall
proceed with trial in the ground case as against the detenus who are
accused therein on its own merits and in accordance with law
untrammeled by this common order dislodging the impugned preventive
detention orders. To put it differently, instant common order which has
been made in a habeas legal drill for testing the impugned preventive
detention orders will not serve either as a impetus or become an

impediment for the trial Court.

12.  Ergo, the sequitur is, captioned HCP(MD)No.1357 of 2023
i1s allowed. Impugned preventive detention order dated 27.07.2023

bearing reference H.S(M) Confdl.No.91 of 2023 made by the second
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respondent is set aside and the detenu Thiru.Pandiselvam, aged 22 years,
son of Thiru.Andavar, is directed to be set at liberty forthwith, if not

required in connection with any other case / cases.

13.  Ergo, the sequitur is, captioned HCP(MD)No.1361 of 2023
is allowed. Impugned preventive detention order dated 27.07.2023
bearing reference H.S(M) Confdl.No0.90 of 2023 made by the second
respondent is set aside and the detenu Thiru.Marimuthu @ Emilikuttan,
aged 30 years, son of Thiru.Paramasivan, is directed to be set at liberty

forthwith, if not required in connection with any other case / cases.

14.  Ergo, the sequitur is, captioned HCP(MD)No.1363 of 2023
is allowed. Impugned preventive detention order dated 27.07.2023
bearing reference H.S(M) Confdl.No0.93 of 2023 made by the second
respondent is set aside and the detenu Thiru.Kaliraj, aged 26 years, son
of Thiru.Ramanathan, is directed to be set at liberty forthwith, if not

required in connection with any other case / cases.

15.  Ergo, the sequitur is, captioned HCP(MD)No.1464 of 2023

is allowed. Impugned preventive detention order dated 27.07.2023
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bearing reference H.S(M) Confdl.No0.92 of 2023 made by the second
respondent is set aside and the detenu Thiru.Palraj @ Viji, aged 35 years,
son of Thiru.Lakshmanan, is directed to be set at liberty forthwith, if not
required in connection with any other case / cases. There shall be no

order as to costs.

(M.S.,J.)  (RS.V,J.)

14.12.2023
Index : Yes / No
Neutral Citation : Yes/No
bala
To

1. The Additional Chief Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat,

Chennai-600 009.

2. The District Collector and District Magistrate,
Thoothukudi District,
Thoothukudi.

3. The Superintendent of Prison,
Central Prison, Palayamkottai,
Tirunelveli District.

4. The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.

5. The Joint Secretary to Government,
Public (Law and Order) Department,
Secretariat, Chennai.
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M.SUNDAR. J.
and
R.SAKTHIVEL, J.

bala

COMMON ORDER MADE IN
H.C.P(MD)Nos.1357, 1361, 1363 and 1464 of 2023
DATED :14.12.2023
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