H.C.P(MD)No.1236 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 20.11.2023

Coram

THE HON'BLE MR.JUSTICE M.SUNDAR
and
THE HON'BLE MR. JUSTICE R.SAKTHIVEL

H.C.P(MD)No0.1236 of 2023
Maragatham .. Petitioner/Wife of the detenu
Vs

1.State represented by,
The Additional Chief Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat,
Chennai — 9.

2.The District Collector and District Magistrate,
Tirunelveli District.

3.The Superintendent of Prison,
Central Prison,
Palayamkottai,
Tirunelveli District. .. Respondents

Prayer:- Petition filed under Article 226 of the Constitution of India
praying for issuance of a writ of Habeas Corpus calling for the records
from the second respondent in M.H.S.Confdl.No.72/2023 dated
11.07.2023 by setting aside the said order of detention passed by the

second respondent and setting the detenu Velladurai, Son of
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H.C.P(MD)No.1236 of 2023

Shanmugam (@ Shanmugaservai, aged about 45 years at liberty now

detained in the Central Prison, Palayamkottai.

For Petitioner : Mr.K.Prabhu
For Respondents : Mr.A.Thiruvadi Kumar
Additional Public Prosecutor
ORDER

[Order of the Court was made by M.SUNDAR, J.]

Captioned 'Habeas Corpus Petition' [ hereinafter 'HCP' for
the sake of convenience and clarity] was listed before us in the
Admission Board on 11.10.2023 and a scanned reproduction of the

same 1s as follows:
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2.The aforementioned 11.10.2023 Admission Board order
captures all essentials ie., factual matrix in a nutshell and therefore, we
are not setting out the same again in this final order. Suffice to say that
aforementioned Admission Board order shall now be read as an integral
part and parcel of this final order. This means that the short forms, short
references and other references in the nature of abbreviations made in
the Admission Board order will continue to be used in the instant final

order also for the sake of convenience and clarity.

3.We now plunge into Habeas legal drill on hand.
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4.As would be evident from the Admission Board order and
more particularly paragraph 5 thereat at the time of Admission, learned
counsel for petitioner has posited his challenge to the impugned
preventive detention order on the ground that copy of similar case bail
application had not been furnished to the detenu but today learned
counsel changed his line of attack and predicated his campaign against
impugned preventive detention order on the point that it does not pass
muster as regards detenu 'acting in any manner prejudicial to the
maintenance of public order' more particularly vide Section 2(a)(ii1) of

Act 14 of 1982 read with Section 2(f) of Act 14 of 1982.

5.In response to the aforementioned argument, learned
Prosecutor drew our attention to a portion of paragraph 3 of the grounds

of impugned preventive detention order which reads as follows:

..... On seeing his daring acts of terror, the
public who were standing near ran helter — skelter. Nearby
shopkeepers closed their shops and ran away to save their
lives and properties with fear and panic. The persons, who

rode cycle and motor cycle, left them and ran with fear and
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6.Adverting to the aforementioned portion in paragraph 3 of
the grounds of impugned preventive detention order, learned Prosecutor
submitted that aforementioned narrative in the impugned preventive
detention order grounds would demonstrate that there was action

prejudicial to maintenance of public order qua detenu.

7.We have carefully considered the rival submissions.

8.We find one important aspect of the matter, that important
aspect of the matter is ground case as well as adverse case cited in
impugned preventive detention order appears to be a family dispute or
in other words a marital discord. To be noted, detenu Thiru.Vellaidurai
1s married to complainant Lakshmanan's sister. The ground case
occurrence is on 14.06.2023 for an alleged offence under Section 392 of
IPC, which is the punishment Section for the offence of robbery under
Section 390 of IPC and the adverse case occurrence is on 04.05.2023
again under similar circumstances but for alleged offence under Section
307 of IPC though there is nothing to demonstrate that there was any
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injury to anyone. To put it differently, we find that ground case and
adverse case which constitute a substratum of impugned preventive
detention order pertain to certain altercation between detenu and his
brother-in-law and father-in-law pertaining to some marital discord

between detenu and his spouse.

9.Be that as it may, as regards the public order point
1e., acting in any manner prejudicial to the maintenance of public order
point, the same was dealt with by this Court in detail in V.Kalaiselvi
Thangam's case [V.Kalaiselvi Thangam Vs. The Additional Chief
Secretary to Government reported vide Neutral Citation of Madras
High Court being 2023/MHC/5092]. We deem it appropriate to extract
and reproduce the entire case law as reported in Netural Citation of
Madras High Court being 2023/MHC/5092 and a scanned reproduction

of the same is as follows:
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2.Therefore, this Court deems it appropriate to set out factual matrix
in & nut shell. To be noted, captioned HCP is now in the final hearing board
MrN.Pragalathan, learned counsel on record for petitioner and

MrA.Thiruvad] Kumarn learned State Addidonal Public Prosecutor for all

respondents are before us,

d.Factual matrix in a nut shell is that HCP petitioner's husband one
Thiru Venkatesh has been detained vide a Preventive Detention Order
dated 04.05.2023 bearing reference No,27/BCDFGISSSV/2023 made by the
second respondent [to be noted, '04.05.2023 preventive detention order
ghall be referred to as ‘Impugned preventive detention order' and Lhe
‘second respondent’ shall be refarred to as ‘detasining authority', both for
the sake of convenience and clarity]; that impugned preventive detention
order has been made under 'The Tamil Madu Prevention of Dangerous
Activities of Bootleggers, Cyber law offenders, Drug-offenders, Forest-
offenders, Goondas, lmmoral traffic offerders, Sand-offenders, Sexual-
offenders, Slum-grebbers and Video Pirabes Act, 1982 (Tamil Madu Act No.
14 of 1982) [hereinafter 'Act 14 of 1982° for the sake of brevity
convenisnce and clarity] branding the HCP petitioner's husband ["HCP
petitioner's hushand® shall hersinafter be referred to as ‘detenu’ for the
sake of convenience] as a ‘Goonda’ within the meaning of Section 2(0 of

Act 14 of 198%; that captioned HCP has been filed in this Court on

g e NMSHTM
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09.08.2023 and admitted on 11.08.2023 vide aforementioned admission

board order [scanned and reproduced supra): that captioned HCP is now in

the final hearing board Bs already alluded to supra.

A.Mr.MN.Pragalathan, learmed Counsel for HCP petitioner in his
campalon against the impugned preventive detention order submitted that
the impugned preventive datention order has been made on the basis of &
solitary case, It was pointed out that the solitary case Iz Crime
Mo, 1962023 on the fle of Melapalavam Police Station for alleged offences
under Sections 341, 294(b), 324, 307, 506(ii) of 'The Indian Penal Code {45
of 18601 [hersmafter ‘IPC' for the sake of convenience and clarity] snd
Sections 301)(r), 3(LKsE), 3021 of the Scheduled Castes and the Schedaled
Trbes (Prevention of Atrocitias) Act, 1989 {Act No.23 of 1989)° [hereinaftar
'S0 & ST (PoA) Act' for the sake of brevity and convenisnce] altersd into
Sactions 341, 294{b), 324, 30T, S0&0H), 120(B), 212 of IPC and Sections
), 301HE) and I2)v) of SC & 5T {FoA) Act. It was submitted that as
regands the ground case, the same 15 now pending vide 5.C.No. 116/2023 on
the fle 11 Additional District [udge's Court (Special Court for SC & ST
cases], Tiruneheeli, which means the regular law and order mechanism has
been set into motion and is operating. In this scenario learned Counsel
submitted that there 12 nothing to demonstrate that the detenu has acted in

any manner prejudicial o maintenance of public order,

Fedpa- o rm I‘I:E‘ﬂ infpaa
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vasn), He that as it may, this Ram Marchar Lehia principle 18 Instructive
and we respectfully (ollow the same. When we apply the three concentric
cireles doctrine and illustration of the Hon'ble Suprema Court to the case
on hand we find that the matter has not moved from the first larger
concentric circle of “law and order” to the next concentric circle of ‘public
order’ &s there is nothing to demonstrate that the detenu has engaged or is
making preparations [or engaging in any ectivities as a '‘Goonda' which will
adversaly affect or iz likely to affect adversely the maintenance of public
order. The reason is, as already aliuded to the impugned preventive
detention order has been clamped by resorting to Act 14 of 1982 in which
the lerm ‘Goonda’ has been defined vide Section 2(f) and the expression
‘acting in & manner prejudicial to the maintenance of public order has
been delined vide 2(a) {2(a)iiil s gua Goonda }, which read as follows:

Section 2. Definitions, -

2(f) "goonda” means a persen, who either by
himself or as a member of or leader of 8 gang,
commits, ar attempts o commfl ar abets the
commission of effence punishable under Section 153 or
Section 153-A pnder Chapter VI or under Chapter XV
atlver than Sections 354, 376, 376-A, 376-8, 376-0C
F76-0 and 377 or Chapter XVIT or Chapter XXIF of the
Indlan Penal Code, 1860 (Central Act 45 of 18600 or
punishable under Section 3 or Sechion 4 or Section 5 of
the Tamil Nade Praperty (Frevention of Damage and
Loss)t Act, 1092 (Tamil Nadu Act 59 of 1992,

g ‘Twasa ITOE 'Eﬂ'..l" Y
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10.As regards the Habeas Corpus legal drill the law is well settled

that in a habeas legal drill a babeas Court will address itself to the question
&5 to whether the reqular law and order machinery [ mechanism is good
enough for taking care of the scenario or if it i3 imperabtive to resort to
proventive detention to contain the situation, If the answer is to the effect
that regular law and order mechanizm / machinery is good ensugh, the
habeas legal drll will gravitate towards dislodging the preventive detentlon
order. In this case, as already alluded to, the solitary ground case is now
50 Na 1162023 on the file 11 Additional District Judge's Court (Special
Court for 5C & 5T cases), Tirumselveli and there @5 nothing to demonstrate

that this case is not good enough.

11.Learned Prosecutor, on instructions [instructed by Mre] Suresh
Kumar, Special Sub-Inspector, Melapalayam Police Station] submits that in
the trial Court charge sheet has been Bled on 27062023, within the
mandatory prescribed period. 1F this be the position, the detenu will have to
only seek regular bail under Section 439 of 'the Criminal Procedure Code,
1973 [hereinalter "CrBC for the sake of brevity]. This also means that the
position that regular law and order mechanism / machinery is good enough
ko eontaln the situation stands buittressed, To be nobed, the deteny remains
incarceratad and the detenu will be able to come out only if enlarged on
bail by trial Court In a regular bail plea which will be decided on its own

merits and in accordance with law by the trial Court unirammeled by this

mmmm.m
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of daw and order leading to disorder is thus not
necessarily suffictent for action under the Defence af
fndia Act but disturbances which subvert the public
ordor are, A District Magistrate s eatitled to take
action under Rule 30i)b) to prevent subversion of
public order but pol in aid of maintenance of law and
order urder erdinary circumsiances,

S2.0t will thus appear that just as “public order”
in the rulings of this Court fearller cited) was said to
compretend  disorders of less gravity than those
affecting “security of State”, "law and order® also
comprehends dizorders ol less gravity than those
affecting “public opder”. One has to imagine bhree
cancentric circles. Law and order represents bthe
fargest  circle within which s the pext  circle
representing publfic order and bhe smallest circle
represents security of State. [t is then easy to see that
an act miay affect law and order bot mot public order
Just as an act may aifect public order but wof security
af the State. By using the egpression “maintenance of
faw and order” the District Magistrate was widening
fis own feld of actior and was adding & clsuse fo the
Defence of India Rules”

10.The aforemenbloned two paragraphs in the celebrated
Ram Manohar Lohdla case law makes it clear that Hom-ble
Supreme Cowrt has laid down three concentric circles doctrine
and the three concenlric circles doctrine turns on Jaw and order;
fubfic order and State secuwrily By ftaking an illusivative
approach, Hen-ble Supreme Court elucidated the clear and
certain dizstinction between Law and Order & Public Order and as

Frd v amare g Illﬁf’;d‘
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ey apprekonsion and delengos of @ puerson
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serves bo distinguish Prublic erder? fom Maw and
arder” because the latter undoubtedly takes in all
of them. Public erder if disturbed, must lead to
publie disorder Every breach of the peace doas not
lead to public disorder When two drunkerds
quarrel and fght there is disorder but not public
disorder They can be dealt with under the powers
Lo maintain law and order but cannat be detained
o the ground that they wers disturbing public
order, Suppose that the two Sghters were of rival
cammunities and one of them fed fe raige
communal passions. The problem is stll one of law
amd order but it raises the apprehension of public
disorder. Other examples can be imagined. The
cantravention of law alwaps affects order but
before if can be said to affect public order, it muost
affect the community or the public at Jarge. A mere
distarbance aof faw and order feading o disorder is
thus mot necessardy suificient for action under the
Defence of Indis Act but disturbances which
sSubvert the 7 public order are. A District
Magistrate &5 entitied fo fake action under Rule
JOFI )ik) to prevent subvarsion of public order but
not in aid of mainienance of law and order under
ordinary circumstances.

52 It will thus appear that just as Ppublic
arder? in the milings of this Court fearlier cited)
was gaid to comprehend disorders of less gravity
than those affecting Psecurity of State? Paw and
arder? alse comprehends disorders of less gravity
than those affecting Fpublic erder? One has to

i
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150 ae lighl ol Lke ascradws thus B the ioevitable sanilur s,
capuiomal TIC? ancd the impugqaml presenolse detentlon ocides @0 ook
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atol(il) mw Heciiop 209 of A, 14 of 1982, The further sequitur i
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Th.Trgo, e surm soquitur 5, caplicoed TP s sl Enpuogred
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Cherno
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Irunelssl.
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ineral 1Priscn,
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Timanaslwe

4. The additzonal Pu.olic Frosceulon
YMacwiai Hench of Madras High Cos,
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H.C.P(MD)No.1236 of 2023

10.In V.Kalaiselvi Thangam's case, lone averment in the
grounds of impugned preventive detention order has been extracted in

different font in paragraph 5 thereat.

11.In the case on hand, the averments to which our notice
was drawn by learned Prosecutor, contained in paragraph 3 of grounds
of impugned preventive detention order are not very different. To put it
differently, there is no material to show that public order has been put at
peril or in other words there is no material to demonstrate that there is
any action qua detenu which is prejudicial to maintenance of public
order. The celebrated Ram Manohar Lohia's case [Ram Manohar
Lohia Vs. State of Bihar and another reported in AIR 1966 SC 740] is
one where Hon'ble Supreme Court propounded three concentric circles
doctrine and the relevant portions have been extracted and dealt with in
V.Kalaiselvi Thangam's case which has been reported in Netural
Citation of Madras High Court being 2023/MHC/5092 and which has

also been set out supra.
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H.C.P(MD)No.1236 of 2023

12.We find that V.Kalaiselvi Thangam's case principle
would apply in all force to the case on hand. This means that impugned
preventive detention order is vitiated and it has become vulnerable for
being dislodged in this habeas legal drill, as there is no material to
demonstrate that detenu is acted in any manner prejudicial to the
maintenance of public order much less any action in this regard within
the meaning of Section 2(a)(ii1) read with Section 2(f) of Act 14 of

1982.

13.Ergo, the sequitur is, captioned HCP is allowed.
Impugned preventive detention order dated 11.07.2023 bearing
reference M.H.S.Confdl.No.72/2023 made by the second respondent is
set aside and the detenu Thiru.Velladurai, aged 45 years, son of
Thiru.Shanmugam alias Shanmugaservai, is directed to be set at liberty
forthwith, if not required in connection with any other case / cases.

There shall be no order as to costs.

M.S.,J) (R.S.V.,J])
20.11.2023
Index : Yes/No
Neutral Citation : Yes/No

Ps
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H.C.P(MD)No.1236 of 2023

Post Script: (i) Registry to forthwith communicate this order to Jail
authorities in Central Prison, Palayamkottai.

(ii) All concerned to act on this order being uploaded in
official website of this Court without insisting on certified copies. To
be noted, this order when uploaded in official website of this Court
will be watermarked and will also have a QR code.

To

1.The Additional Chief Secretary to Government,
Home, Proibition and Excise Department,
Secretariat,
Chennai — 9.

2.The District Collector and District Magistrate,
Tirunelveli District.

3.The Superintendent of Prison,
Central Prison,
Palayamkottai,
Tirunelveli District.

4.The Joint Secretary to Government,
Public (Law and Order) Department,
Secretariat,
Chennai.

5.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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H.C.P(MD)No.1236 of 2023

M.SUNDAR, J.,
and
R.SAKTHIVEL, J.,

ps

H.C.P(MD)No.1236 of 2023

20.11.2023
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