WP(MD)Nos.24433, 24750, 24751 and 24752 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Dated: 10/11/2023
CORAM
The Hon'ble Mr.Justice G.ILANGOVAN

WP (MD)Nos.24433, 24750, 24751 and 24752 of 2023
and
WMP (MD)Nos .20622, 20624, 20929, 20931, 20933, 20935,
20937, 20932, 20934 and 20936 of 2023

(L)WP (MD)No.24433 of 2023:-

M.Basheer Ahamed
Through his Power Agent,
S.Ganapathi Subramaniam : Petitioner

Vs.

1.The Deputy Superintendent of Police,
Economic Offences Wing,
Trichy Region,
Trichy District.

2.The Deputy Inspector General of Registration,
Thanjavur Zone,

Thanjavur.

3.The District Registrar (Administration),
Thanjavur District, Thanjavur.

4.The Sub Registrar,

Aiyyampettai Railway Station Road,

Aiyyampettai, Thanjavur District. : Respondents

PRAYER:-Writ Petition has been filed under Article

226 of the Constitution of 1India, to issue a Writ of
Certiorari, to call for the records of the impugned order
of the 1°® respondent in C.No0.256-343/DSP/EOW/Trichy/2023,
dated 20/07/2023 and to the consequential Order of the 2

respondent, dated 21/07/2023 in Me.Va.No.-2145/AA/2023
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and to the consequential to the Order of the 3%
respondent passed in Na.Ka.No.2738/AA1/2023, dated
16/08/2023 and quash the same 1in so far as the
petitioner's properties are concerned and to pass such

further or other orders.

For Petitioner : Mr.I.Robert Chandrakumar

For Respondents : Mr.R.M.Anbunithi
Additional Public Prosecutor

(2)WP (MD)No.24750 of 2023:-

Mr.A.Abdul Gani : Petitioner
Vs.

1.The Deputy Superintendent of Police,
Economic Offence Wing,
Trichy District.

2.The District Registrar (Administration),
Office of the District Registrar,
Integrated Complex,
Pillaiyarpatti,
Thanjavur.

3.Joint-I Sub-Registrar,
Joint Sub-Registrar Office,
Poonga, Nearby 0ld Bus Stand,
Thanjavur District.

4.The Sub-Registrar,
Vallam,
Thanjavur District.

5.The Sub-Registrar,
Maharnonbu Chavadi,
Thanjavur District.

6.The Deputy Superintendent of Police,
District Crime Branch,
Thanjavur District.
(Crime No.78 of 2021) : Respondents
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PRAYER:-Writ Petition has been filed under Article
226 of the Constitution of 1India, to issue a Writ of
Certiorari, to call for the records of the impugned order
of the 1°* respondent in C.No0.256-343/DSP/EOW/TRICHY/2023,
dated 20/07/2023 in respect of the property described in
S.No.20 comprised in Survey No.324/2E situated at Plot
No.5, Admeasuring to an extent of 3168 square feet
situated at Kani Nagar, Soolamangalam Village, Papanasam
Taluk, Thanjavur District and to quash the same and to

pass such further or other orders.

For Petitioner : Mr.Akhil Akbar Ali
for M/s.Akhil Akbar Ali Associates

For Respondents : Mr.R.M.Anbunithi
Additional Public Prosecutor

(3) WP (MD)No.24751 of 2023:-

.Mr.M.Jainul Aabideen

Mrs.J.Ameer Jan Begum

.Mr.J.Muhammad Yahya

.Mr.J.Abdul Jaleel : Petitioners

S w N

Vs.

1.The Deputy Superintendent of Police,
Economic Offence Wing,
Trichy District.

2.The District Registrar (Administration),
Office of the District Registrar,
Integrated Complex,
Pillaiyarpatti,
Thanjavur District.
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4.Joint-I Sub-Registrar,
Joint Sub-Registrar Office,
Poonga, Nearby 0ld Bus Stand,
Thanjavur District.

5.The Sub-Registrar,
Maharnonbu Chavadi,
Thanjavur District.

6.The Deputy Superintendent of Police,
District Crime Branch,

Thanjavur District.
(Crime No.78/2021) : Respondents

PRAYER:-Writ Petition has been filed under Article
226 of the Constitution of India, to i1issue a Writ of
Certiorari, to call for the records of the impugned order
of the 1%* respondent in C.No.256-343/DSP/EOW/TRICHY/2023,
dated 20/07/2023 in 1its entirety or 1in respect of the
property described in S.No.1l9 comprised in Survey No.
330-5A, admeasuring to an extent of 3016 square feet
along with a RCC house situated at Soolamangalam-2, Sethi
Village, Papanasam Taluk, Thanjavur District and to quash

the same and to pass such further or other orders.

For Petitioners : Mr.Akhil Akbar Ali
for M/s.Akhil Akbar Ali Associlates

For Respondents : Mr.R.M.Anbunithi
Additional Public Prosecutor
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(4)WP (MD)No.24752 of 2023:-

[

.Mr.K.Afsal Rahman
.Mrs.A.Rehena Begum
3.K.Harris Rahman : Petitioners

N

Vs.

1.The Deputy Superintendent of Police,
Economic Offence Wing,
Trichy District.

2.The District Registrar (Administration),
Office of the District Registrar,
Integrated Complex,
Pillaiyarpatti,
Thanjavur District.

3.Joint-I Sub-Registrar,
Joint Sub-Registrar Office,
Poonga, Nearby 0Old Bus Stand,
Thanjavur District.

4.The Sub-Registrar,
Vallam,
Thanjavur District.
5.The Sub-Registrar,
Maharnonbu Chavadi,
Thanjavur District.
6.The Deputy Superintendent of Police,
District Crime Branch,

Thanjavur District.
(Crime No.78 of 2021) : Respondents

PRAYER:-Writ Petition has been filed under Article
226 of the Constitution of India, to issue a Writ of
Certiorari, to call for the records of the impugned order
of the 1°* respondent in C.No0.256-343/DSP/EOW/TRICHY/2023,

dated 20/07/2023 1in its entirety or in respect of the

property described in S.No.19 comprised in Survey No.
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330-5A, admeasuring to an extent of 3016 square feet
along with a RCC house situated at Soolamangalam-2, Sethi
Village, Papanasam Taluk, Thanjavur District and to quash

the same and to pass such further or other orders.

For Petitioners : Mr.Akhil Akbar Ali
for M/s.Akhil Akbar Ali Associlates

For Respondents : Mr.R.M.Anbunithi
Additional Public Prosecutor

COMMON ORDER

These writ ©petitions have Dbeen filed seeking
quashment of the impugned orders of the 1%t respondent
passed in C.No.256-343/DSP/EOW/TRICHY/2023, dated

20/07/2023.

2 .The facts in brief:-

The de-facto complainant namely A.W.Thameer Ansari_

filed a complaint with the following facts:-

He was doing some business 1in abroad and also
working in a reputed Company for some time. During that
period, he used to visit his native place frequently. At
that time, one A.Adul Kani and his brother came. He was
told that one Kamaludeen investing money in the transport

business and earning huge profit. He intended to receive
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deposits from him. On the basis of the promise made by
them, he invested totally Rs.15,00,000/-. Towards the
acknowledgement of the amount, they also received bonds.
In-spite of the repeated demands, amount was not returned
and profit was also not given. Kamaludeen died, on
19/01/2021. He visited the office and found locked.
Enquiry reveals that several persons have been cheated by
those persons 1in a 1like manner. On the Dbasis of the
complaint given by the de-facto complainant, a case in
Crime No.78 of 2021 was registered for the offences under

sections 406 and 420 IPC.

3.Pending investigation, it was found that
investment has been made by the accused persons in
various names, various companies, etc. On the basis of
the above said finding, the case was altered to 406, 420,
120(B) IPC and section 5 of the Tamil Nadu Protection of
Interest of Depositors (In Financial Establishment) Act,
1997 (hereinafter referred as 'TNPID Act') and sections
3, 5, 21(1)(2)((3), 23 & 25 of the Banning Unregulated
Deposit Schemes Act, 2019 (hereinafter referred as 'BUDS
Act'). Totally, 6560 complaints have been received. The
total amount cheated by the accused runs to Rs.417
Crores. The following ©properties were found to be

purchased, as noted above, in various companies name.
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4.In pursuance of the above

WP(MD)Nos.24433, 24750, 24751 and 24752 of 2023

said finding,

several

letters were sent to the Registering Authorities namely

the Sub Registrar, Ayyampettai, Joint Registrar No.l,
Thanjavur, the Deputy Registrar of the Registration
Department, Nandhanam, Chennai. Seeking information over
the registration of the documents, and etc. facts,
similar requests were also made to various authorities
not to entertain any transactions 1in respect of the
properties mentioned above. In pursuance of the above

said request, the concerned authorities made endorsement

in the relevant records stating that no transaction will

be permitted.
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5.Challenging all, these writ petitions are filed

for the relief as stated above.

6.Heard both sides.

7.In all the matters, common question of law arises,

Heard together and a common order is passed.

8.It is admitted by the prosecution that so far, no
order has Dbeen passed by the competent authority
attaching the properties as mentioned above. But only
recommendation has been made seeking orders. The above
said file 1is wunder process and consideration by the

concerned competent authorities.

9.The learned Additional Public Prosecutor would
submit that pending the above said process, request has
been made by the Investigating Officer to make
endorsement in the relevant records and other requests
were made not to entertain any transactions. According to
him, the process of attachment will take a longer time.
If the transactions are allowed to be taken in respect of
the properties mentioned above, then 1t will Dbecome
infructuous. $So, as a precaution, such requests were

made.

https://lwww.mhc.tn.gov.in/judis
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10.Per contra, the learned counsel appearing for the
petitioner, in all the cases, would submit that this act
on the part of the Investigating Officer is against the
statutory provision. The Investigating Officer cannot suo
motu make such a request without referring to any order
passed by the competent authority. Without following due
process, request has been made, which is absolutely

illegal in nature.

11.With regard to the attachment of the properties,

the following provisions are made under TNPID Act.

12.Section 3 of the Act reads as follows:-

“3.Attachment of properties on
default of return of deposits. -
Notwithstanding anything contained in
any other law for the time being in

force-

(i) where upon complaints received
from a number of depositors, that any
Financial Establishment defaults the
return of deposits after maturity, or
fails to pay 1interest on deposit or
fails to provide the service for which

deposit has been made, or

https://lwww.mhc.tn.gov.in/judis
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(i1i)where the Government have
reason to believe that any Financial
Establishment is acting in a calculated
manner with an intention to defraud the

depositors,

and if the Government are
satisfied that such Financial
Establishment 1is not likely to return
the deposits, or to make payment of
interest or to provide the service, the
Government may 1n order to protect the
interest of the depositors of such
Financial Establishments, pass an ad
interim order attaching the money or
other property alleged to have been
procured either in the name of the
Financial Establishment or 1in the name
of any other person from and out of the
deposits collected by the Financial
Establishment, or if it transpires that
such money or other property 1is not
available for attachment or not
sufficient for repayment orf the
deposits, such other property of the
said Financial Establishment or the
promoter, partner, director, manager or
member orf the said Financial
Establishment or a person who has
borrowed  money from the Financial
Establishment to the extent of 1is
default or, such other properties of
that person 1in whose name properties

https://lwww.mhc.tn.gov.in/judis
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were purchased from and out of the
deposits collected by the Financial
Establishment, as the Government may
think fit, and transfer the control
over the said money or property to the

Competent authority.

13.Section 4 of the Act reads as under:-

“"4.Competent authority,- (1) The
Government may, by notification, appoint
one or more authorities for such area or
areas or such case or cases as may be
specified in the notification hereinafter
called "the Competent authority” to
exercise control over the properties
attached by the Government under section

3.

(2) The Competent authority shall
have such other powers as may be
necessary for carrying out the purpose of

this Act.

(3)Upon receipt of the orders of the
Government under section 3, the Competent
authority shall apply within thirty days
to the Special Court constituted under
this Act for making the ad-interim order
of attachment absolute and for a
direction to sell the  property so
attached by public auction, and realise
the sale proceeds.

https://lwww.mhc.tn.gov.in/judis
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(4)An application under sub-section
(3) shall be accompanied by one or more
affidavits, stating the grounds on which
the belief that the Financial
Establishment has committed any default
or 1s 1likely to defraud, 1is founded, the
amount of money or value of other
property believed to have been procured
by means of the deposit, and the details,
if any, of persons 1in whose name such
property is  believed to have  been
invested or purchased out of the deposits
or any other property attached under

section 3.

(5) The Competent authority shall
make an application to any court having
jurisdiction to try similar cases or deal
with the subject-matter pertaining to
money or property belonging to a
Financial Establishment or an person
specified 1in section 3 situated within
the territorial jurisdiction of that

court for appropriate orders.

(6) For the purpose of crediting and
dealing with the money realised by the
Competent authority, he shall open an
account in any  Scheduled commercial

bank.”
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14 .Section 5 of the Act reads as under:-

“5.Default in repayment of deposits
and interest honouring the commitment. -
Notwithstanding anything contained 1in
Chapter II, where any Financial
Establishment defaults the return of the
deposit or defaults the payment of
interest on the deposit, of fails to
return in any kind, or fails to render
service for which the deposit has been
made, every person responsible for the
management of the affairs of the
Financial Establishment shall be
punished with imprisonment for a term
which may extend to ten years and with
fine which may extend to one lakh of
rupees and such Financial Establishment
is also liable for fine which may extend
to one lakh of rupees.

5-A.Compounding of offence.--(1)An
offence punishable under section 5 may,
before the institution of the
prosecution, be compounded by the

competent authority or after the
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institution of the prosecution, be
compounded by the competent authority
with the permission of the Special
Court, on payment of the entire amount
due to the depositors with or without

interest.

(2) Where an offence has been
compounded under sub-section (1), no
proceeding or further proceeding, as the
case may be, shall be taken or continued
against the offender, in respect of the
offence so compounded and the offender,
if in custody shall be discharged

forthwith.".

15.Section 8 of the Act reads as under:-

“8.Attachment of property of mala
fide transferees.--

(1) Where the assets available for
attachment of a Financial Establishment
or other person referred to in section
3 are found to be less than the amount

or value which such Financial
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Establishment 1is required to repay to
the depositors and where the Special
Court 1is satisfied by affidavit or
otherwise  that there is reasonable
cause for believing that the said
Financial Establishment has
transferred (whether after the
commencement of this Act or not) any of
the property otherwise than 1in good
faith and for consideration, the
Special Court may, by notice, require
any transferee of such property
(whether or not he received the
property directly from the said
Financial Establishment) to appear on a
date to be specified in the notice and
show cause why fe) much of the
transferee's property as 1s equivalent
to the proper value of the property

transferred should not be attached.

(2) Where the said transferee does
not appear and show cause on the
specified date, or where after

investigation in the manner provided in
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sub-section (5) of section 7, the
Special Court 1s satisfied that the
transfer of the property to the said
transferee was not 1in good faith and
for consideration, the Special Court
shall order the attachment of so much
of the said transferee's property as 1in
the opinion of the Special Court
equivalent to the proper value of the

property transferred.

l16.Section 10 of the Act reads as under:-

“10.Administration of property
attached. -The Special Court may, on the
application of any person interested 1in
any property attached under this Act,
and after giving the Competent
authority an opportunity of being
heard, make such orders as the Special
Court considers just and —reasonable
for-

(a) providing from such of the
property attached as the applicant

claims an interest in such sums as may
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be reasonably necessary for the
maintenance of the applicant and of his
family, and for expenses connected with
the defence of the applicant where
criminal proceedings have been
instituted against him 1in the Special

Court under section 5:

(b) safequarding so far as may be
practicable the interest of any
business affected by the attachment and
in particular 1in the 1interest of any

partners in such business.”

17.Section 3 of TNPID Act deals about the attachment
and interim attachment of the properties involved in the
crime. Only the Government is the Competent authority to
pass orders in this regard. For the purpose controlling
or managing the property attached, the Authority
competent can be appointed by the Government by issuing

notification.

18.Here the question, which arises for consideration
is whether pending process of attachment order to be

passed by the Government, on the basis of the

https://lwww.mhc.tn.gov.in/judis
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recommendation made by the Investigating Officer, can he
make a request to the Concerned authorities not to
entertain any registration of the document concerning the

property is the only point, which got to be answered.

19.For that purpose, we look into the provisions of
the Act. Under the provision of the Special Act, no
separate provision 1is made for such request. It deals
about the Court Proceedings, attachment, trial, etc. But
so far, for the purpose of making the investigation as
per the statement of law made by this Court, while
hearing Anubuv Plantation's case, a separate Wing was
constituted by the Government of Tamil Nadu to deal with
the economic offences cases. So, the Economic Offences
Wing came into existence. They are having power to deal
and investigate the crime committed by the Non- Financial
Banking Institutions and Companies. In an Non-banking
Financial Establishment, they are competent to seize the
properties under various provisions of the City Police

Act, Criminal Procedure Code, etc.

20.Now let us go to the provisions of the Criminal
Procedure Code, by invoking section 102 Cr.P.C for such
purpose. So they can be exercised the power subject to

the limitation of the power to be followed. It deals
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power of the police officer to seize

21.Section of 102 Cr.P.C read as follows:-
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“"102.Power of police officer to
seize certain property. (l1)Any police
officer, may seize any property which
may be alleged or suspected to have
been stolen, or which may be found
under circumstances which create
suspicion of the commission of any

offence.

(2)Such police officer, if
subordinate to the officer in charge of
a police station, shall forthwith

report the seizure to that officer.

(3)Every police officer acting
under sub-section (1) shall forthwith
report the seizure to the Magistrate
having jurisdiction and where the
property seized 1is such that it cannot
be conveniently transported to the
Court, he may give custody thereof to
any person on his executing a bond
undertaking to produce the property
before the Court as and when required
and to give effect to the further
orders of the Court as to the disposal

of the same.

any
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Provided that where the property
seized under sub-section (1) 1is subject
to speedy and natural decay and 1if the
person entitled to the possession of
such property 1is unknown or absent and
the value of such property is less than
five hundred rupees, it may forthwith
be sold by auction under the orders of
the Superintendent of Police and the
provisions of Sections 457 and 458
shall, as nearly as may be practicable,
apply to the net proceeds of such

sales.

22 .The word 'property' came up for interpretation in
number of Jjudgments. One among that 1is the latest

judgment of the Hon'lbe Supreme Court in the case of

NEVADA PROPERTIES PRIVATE LIMITED THROUGH ITS DIRECTORS
Vs. STATE OF MAHARASHTRA AND ANOTHER (Criminal Apeal No.
1481 of 2019, dated 24/09/2019). A dgquestion arose before
the Larger Bench is whether the word 'property' mentioned
in section 102 Cr.P.C covers the immovable property also.
The matter was referred to the Larger Bench, because of
the conflict of Jjudgments. After elaborate discussion,
the Hon'ble Supreme Court 1is of the wview that the
property does not include the immovable property where if

the right and power to seize the immovable property 1is

given then situation will Dbecome <chaotic. So the
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properties covered in this matter are immovable
properties, naturally the police has no right to seize
the ©property even by giving formal request to the
Jurisdictional Officer not to make any registration of

the document in respect of the properties.

23.The learned Additional Public Prosecutor would
submit that attachment procedure will take a long time
and before the attachment process is completed, there 1is
every possibility of the accused to dispose those
properties, as a preventive measure only, such a step was

taken.

24 .Now we are not dealing with the power of the
Police Officer to seize the movable property or Dbank
account, as the case may be, for which, different
approach has to be made. But so far the powers of the
Police Officer 1in respect of immovable properties are
concerned, that cannot be seized virtually by making a

formal request, which is not permissible under law.

25.The power to deal with the property suspected to
be involved in the crime is also taken care. Section 8 of

the TNPID Act reads as under:-

https://lwww.mhc.tn.gov.in/judis
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“8.Attachment of property of mala
fide transferee.- (1) Where the assets
available for attachment of a Financial
Establishment or other person referred to
in section 3 are found to be less than
the amount or value which such Financial
Establishment is required to repay to the
depositors and where the Special Court 1is
satisfied by affidavit or otherwise that
there 1s reasonable cause for believing
that the said Financial Establishment has
transferred (whether after the
commencement of this Act or not) any of
the property otherwise than in good faith
and for consideration, the Special Court
may, by notice, require any transferee of
such property (whether or not he received
the property directly from the said
Financial Establishment) to appear on a
date to be specified 1in the notice and
show cause why ife) much of the
transferee's property as 1is equivalent to
the proper value of the property

transferred should not be attached.

(2)Where the said transferee does
not appear and show cause on the
specified date, or where arfter
investigation in the manner provided 1in
sub-section (5) of section 7, the Special
Court 1is satisfied that the transfer of
the property to the said transferee was

not in good faith and for consideration,
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the Special Court

attachment of so
transferee's property
of the Special Court
of

proper value

transferred.”

26.50 only in such a way,

much

shall order the

of the said
as 1in the opinion
equivalent to the

the property

the Investigating Officer

can protect the interest of the depositors and not by way

of sending formal request.

On that sole ground,

all the

writ petition are liable to be allowed.

27.In the result,

allowed and the impugned

respondent hereby are quashed.

all the

orders

writ petitions stands

passed by the first

No costs. Consequently,

connected Miscellaneous Petitions are closed.

Index:Yes/No
Internet:Yes/No

er
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To,

.The Deputy Superintendent of Police,
Economic Offences Wing,

Trichy Region,

Trichy District.

.The Deputy Inspector General of Registration,
Thanjavur Zone,
Thanjavur.

.The District Registrar (Administration),
Thanjavur District, Thanjavur.

.The Sub Registrar,
Aiyyampettail Railway Station Road,
Aiyyampettai, Thanjavur District.

.Joint-I Sub-Registrar,

Joint Sub-Registrar Office,
Poonga, Nearby 0ld Bus Stand,
Thajavur District.

.The Sub-Registrar,

Vallam,

Thanjavur District.

.The Sub-Registrar,
Maharnonbu Chavadi,
Thanjavur District.

.The Deputy Superintendent of Police,
District Crime Branch,
Thanjavur District.

.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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G.ILANGOVAN, ]J
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10/11/2023
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