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JUDGMENT

The Appeal Suit is directed against the judgment and decree

passed in O.S.No.178 of 2004, dated 06.01.2014, on the file of

I Additional District Court, Trichirappalli.

2. The suit is for specific performance of the agreement dated

14.02.2002.

3. Admittedly, the first defendant is the wife of the second

defendant and the suit property belongs to the first defendant.

4. The case of the plaintift is that the defendants have executed a
sale agreement dated 14.02.2002 in favour of the plaintiff in respect of
the suit property, wherein the sale price was agreed at Rs.18,00,000/- and
time for performance as four months, that the first defendant prior to the
sale agreement, has borrowed a sum of Rs.2,00,000/- from the plaintiff
by mortgaging her property, vide mortgage deed dated 02.09.1998, that
the said amount of Rs.2,00,000/- and the amounts subsequently borrowed
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by the first defendant under promissory notes respectively at
Rs.2,00,000/- on 02.04.2001,  Rs.5,00,000/- on 02.05.2001 and
Rs.4,00,000/- on 02.09.2001 all totalling Rs.13,00,000/- and the interest
amount calculated till the date of agreement at Rs.4,30,500/-, all totalling
Rs.17,30,500/- was agreed to be the consideration to be adjusted in the
sale price, as per the terms of the agreement dated 14.02.2002, that the
defendants have also received a sum of Rs.10,000/- as advance on the
date of sale agreement itself, that subsequently, the defendants have
executed a collateral document on 30.09.1998 as “Swatheena
Oppadaippu Pathiram” and whereunder the defendants have
acknowledged a room to an extent of 10' x 10" in the first floor of the suit
property was given to the plaintiff for his exclusive enjoyment and that
the defendants have also specifically agreed that they have to take
necessary steps to vacate the persons in occupation of the remaining
portion of the suit property. It is the further case of the plaintiff that he
has always been ready and willing to perform his part of contract, that the
defendants have not taken any steps to vacate the persons in occupation
of the remaining portion of the building, that since the defendants have
been giving evasive answers, the plaintiff was constrained to issue a legal
notice dated 04.06.2002, that the second defendant has received the
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same, but the first defendant has avoided the receipt of the same, but they
have not sent any reply nor come forward to perform their part of the
contract and that therefore, the plaintiff with no other option has filed the

above suit.

5. The defence of the defendants is that there cannot be a more
frivolous suit than the present one, that the first defendant has executed a
registered mortgage deed dated 02.09.1998 for a sum of Rs.2,00,000/-
and the said mortgage remains undischarged, that the first defendant has
never borrowed any other amount from the plaintiff under the promissory
notes, that the first defendant has never executed any ‘“Swatheena
Oppadaippu Pathiram”, nor the suit sale agreement, that the plaintiff at
the time of mortgage loan had taken ten blank cheque leaves and also
obtained signatures in the blank stamp papers and in the promissory
notes, that the first defendant has never parted possession of any portion
of the suit property with the plaintiff, that the valuable property of the
first defendant is attempted to be knocked down by the dubious method,
that the plaintiff has filed so many similar suits against various persons,
that the documents filed by the plaintiffs are nothing but fabricated,
concocted and forged documents and that therefore, the plaintiff is not
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entitled to any relief and as such, the suit is liable to be dismissed with

exemplary costs.

6. Upon the pleadings, the trial Court has framed the following
issues (recasted issues):

(1) Whether the sale agreement dated 14.02.2002 is genuine one or
fabricated and forged one?

(2) Whether the plaintiff is entitled to specific performance decree
as prayed for?

(3) Whether the plaintiff is entitled for the alternative relief as
prayed for?

(4) What other relief?

7. During trial, the plaintiff examined himself as P.W.1 and two
other witnesses viz., Thiru.Karthikeyan and Thiru.Elangovan as P.W.2
and P.W.3 respectively and exhibited 21 documents as Exs.A.1 to A.21.
The first defendant examined herself as D.W.1 and examined one
Anthonyraj as D.W.2 and exhibited six documents as Exs.B.1 to B.6.
During cross examination of D.W.1, the admitted portion of the evidence
of D.W.1 recorded in 1.A.N0.892 of 2007 has been marked as Ex.C.1.
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The learned trial Judge, upon considering the evidence both oral and
documentary and on hearing the arguments of both sides, has passed the
impugned judgment dated 06.01.2014, holding that the plaintiff is
entitled to get the relief of specific performance, decreed the suit as
prayed for with costs. Aggrieved by the said judgment and decree, the

first defendant has come forward with the present Appeal Suit.

8. In the Appeal Suit, the appellant/the first defendant has raised

the following main grounds:

(1) The trial Court failed to consider the oral and documentary
evidence in proper perspective to find out whether the allegations
putforth by the first defendant that she has not executed the sale
agreement dated 14.02.2002 and the plaintiff fabricated the alleged
agreement cleverly and cunningly utilising the blank promissory notes,
blank papers and blank non-judicial stamp papers signed by the first
defendant and her husband;

(i1) The trial Court has failed to consider the fact that the stamp
papers utilised for the alleged execution of the sale agreement dated
14.02.2002 was purchased by the plaintiff on 07.08.1998;
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(i11) The trial Court has also failed to notice the fact that the
plaintiff being a scrupulous person would have registered the sale
agreement, if he had paid the alleged amount of Rs.17,40,500/- as
advance money for the sale agreement and he would not at all get the sale
agreement executed in two Rs.10/- stamp papers;

(iv) The trial Court has also failed to consider about the fabrication
of the documents as “Swatheena Oppadaippu Pathiram” and that too was
allegedly written in Rs.10/- stamp paper purchased on 07.09.1998;

(v) The trial Court has also failed to consider that if the promissory
notes were genuine and executed for transfer of consideration, the first
defendant and the plaintiff would have jointly cancelled the promissory
notes and they would have executed the registered discharge receipt,
after the execution of sale agreement;

(vi) The trial Court has also failed to appreciate the evidences in
proper perspective to find out that when the mortgage loan of
Rs.2,00,000/- was not repaid by the first defendant within twelve months
as agreed by her and she had not paid the agreed interest, for the period
till 01.09.1999, how the plaintiff would have again granted the loan of

Rs.11,00,000/- under promissory notes;

7/32



A.S.(MD)No.48 of 2014
(vii) The trial Court has failed to consider the main fact that the
plaintiff is a money lender, as himself filed cases against some persons on

promissory notes and sale agreements;

(viii) The trial Court should have dismissed the suit. Hence, the

Appeal Suit is liable to be allowed.

9. The points for determination are

(1) Whether the trial Court erred in rendering a finding that the
first defendant has failed to prove that the suit sale agreement is forged
and concocted one and the plaintiff has proved the same, despite showing
that the signature of the first defendant obtained in blank stamp paper at
the time of Ex.A.2 - Mortgage deed was utilised for fabricating the suit
sale agreement and that the evidence of the plaintiff and his two
witnesses are not sufficient enough to prove the suit sale agreement?

(2) Whether the suit sale agreement — Ex.A.1 is genuine one and is
proved in accordance with law?

(3) Whether the trial Court erred in granting the relief of specific
performance, despite showing that the plaintiff being a money lender, has
fabricated and concocted the sale agreement and in order to strengthen
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his case, has fabricated Ex.A.4 - “Swatheena Oppadaippu Pathiram” and
the promissory notes under Exs.A.5 to A.7?

(4) Whether the plaintiff is entitled to get the relief of specific
performance? If not, whether he is entitled to get the alternative relief?

(5) To what other relief, the parties are entitled ?

Points 1 to 5:

10. It is not in dispute that the suit property belongs to the first
defendant, as the same was purchased by her under Ex.A.3. It is also not
in dispute that the first defendant has borrowed a sum of Rs.2,00,000/- on
02.09.1998 by mortgaging her property under Ex.A.2 dated 02.09.1998.
The plaintiff's case is that the defendants have entered into a sale
agreement with him, agreeing to sell the suit property for Rs.18,00,000/-
and executed the suit sale deed agreement under Ex.A.1, that they have
also agreed to adjust the loan amount of Rs.13,00,000/- already borrowed
by the first defendant as part of sale consideration and received a sum of
Rs.10,000/- as advance on the date of sale agreement, that after executing
Ex.A.2 — Mortgage deed, the defendants have also executed “Swatheena

Oppadaippu Pathiram” under Ex.A.4 giving possession of one room in
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the first floor of the suit property for the exclusive enjoyment of the

plaintiff.

11. The main defence of the first defendant is that except the
mortgage loan, she has not borrowed any other amount from the plaintiff
at any point of time, that she has not executed any other documents
including the suit sale agreement under Ex.A.1 nor “Swatheena
Oppadaippu Pathiram” under Ex.A.4, nor promissory notes under Exs.A.
5 to A.7, that the plaintiff at the time of mortgage loan, had obtained
signatures of the defendants in the blank papers, blank stamp papers,
blank promissory notes and cheques and that the same were utilised for
fabricating the documents under Ex.A.1 — suit sale agreement and Exs.A.
5 to A.7 — promissory notes and that the first defendant has never given

possession of any portion of the suit property to the plaintiff.

12. The main contention of the first defendant is that the plaintiff
being a money lender, used to file cases against persons on promissory
notes and on sale agreements and that Exs.B.1 to B.4 and Ex.A.21 would
go to prove that he is a money lender, but the reply of the plaintift is of
total denial. The first defendant has produced the copies of the

10/32



A.S.(MD)No.48 of 2014
proceedings in C.R.P.(PD)No0.234 of 2008 filed by the plaintiff under
Exs.B.1 to B.4 and the plaintiff has produced the copy of the order
passed in C.R.P.(PD)(MD)No.234 of 2008, under Ex.A.21. It is evident
from the said records that the plaintiff's wife Annapurani has filed a
money suit in O.S.No0.230 of 2000 before 1 Additional Sub-Court,
Trichirappalli against one Chandrasekar, that the plaintiff has filed a suit
in O.S.No.536 of 2002 on mortgage before the same Court against the
same Chandrasekar, that the plaintiff has filed another suit in O.S.No.129
of 2004, on the file of I Additional District Court, Trichirappalli for
specific performance against one Navaneetha Krishnan and his family
members and that he filed another suit in O.S.NO.2009 of 2004 for
recovery of money against one Mohan, on the file of the Principal
District Munsif Court, Trichirappalli and that he filed the present suit in
0.S.No.624 of 2002, on the file of the Sub-Court, Trichirappalli, which
was subsequently transferred and renumbered as O.S.No.178 of 2004, on

the file of I Additional District Court, Trichirappalli.

13. It is further evident that the said Chandrasekar has filed a
transfer petition to transfer the cases to I Additional District Court for

joint or simultaneous trial and that the learned Principal District Court,
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vide order dated 15.06.2007, has allowed the petition and that when the
same was challenged by the plaintiff and his wife in C.R.P.(PD)(MD)No.
234 of 2008, this Court vide order dated 02.07.2010, allowed the revision
and thereby set aside the transfer order passed by the Principal District
Court, Trichirappalli. But the fact remains that the plaintiff and his wife
have filed the suits on the basis of the promissory notes, mortgage deeds
and the sale agreements. When the plaintiff as P.W.1 was in witness box,
he would say that his wife has filed a promissory note suit in O.S.No.230
of 2000 against Chandrasekar and that he does not remember as to
whether the said Chandrasekar had taken a defence that the suit was filed
by filling up the blank promissory note. P.W.1 would further say that he
does not remember the cases filed against Navaneetha Krishnan and

others, Mohan and S.C.Arya and Company.

14. PW.2, who is alleged to be the witness to Exs.A.1, A.4 to A.6,
would say in cross-examination that he does not know as to whether the
plaintiff was carrying out the money lending business, that he does not
remember as to whether he had subscribed his signature as witness in

other loan transactions of the plaintiff, apart from the present case and
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that he does not remember as to whether he had signed as witness to the

transactions involving Chandrasekar, Mohan and Navaneetha Krishnan.

15. PW.3, who had acquaintance with the plaintiff for more than
ten years would say in cross-examination that he does not remember as to
whether the plaintiff was doing money lending business and that he had
subscribed signatures in the documents for the plaintiff. Considering the
above, it is clearly evident that the plaintiff and his wife were involved in
money lending business and that they were also in the habit of filing the

suits for specific performance.

16. Bearing the above in mind, let us take Ex.A.l-suit sale
agreement. The suit sale agreement was written in two 10 Rs. Stamp
papers and three concur sheets. Though the agreement was allegedly
executed on 14.02.2002, the stamp papers were shown to be purchased
on 07.08.1998, in the name of the plaintiff and that too from a stamp
vendor of Thiruthuraipoondi. It is not in dispute that the plaintiff and the
defendants are the residents of Trichy and the agreement was allegedly

executed at Trichy.
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17. At this juncture, it is necessary to consider Ex.A.4- “Swatheena
Oppadaippu Pathiram”, which was allegedly executed by the first
defendant on 30.09.1998 in one 10Rs. Stamp paper. It is surprising to
notice that the said stamp paper was also purchased on 07.08.1998 in the
name of the plaintiff from the very same stamp vendor and most
importantly, the number referred in the said stamp paper ie., 7205/7.8.98
1s nearer to the stamp papers used for executing the suit sale agreement
ie.,, 7211/7.8.98. As already pointed out, Ex.A.2-Mortgage deed was
executed on 02.09.1998, 28 days prior to Ex.A.4, but that the stamp
papers were purchased from a vendor at Trichy and the same were dated

21.08.1998; 24.08.1998 and 27.08.1998.

18. As rightly contended by the learned Counsel for the plaintiff,
there was absolutely no explanation for using the stamp papers purchased
on 07.08.1998 for the execution of Ex.A.1 and the connection between
the stamp papers used in Exs.A.1 and A.4. The learned Counsel for the
first defendant has pointed out the way in which and the place in which,
the second defendant had subscribed his signatures in Ex.A.1. As rightly
pointed out by the learned Counsel for the first defendant, though the
signatures of the first defendant are, to some extent, nearer to the
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contents of the document, there is more space between the signature of
the second defendant and the contents and more importantly in the last
page, ie., in page No.5, there is more space in between the signature of
the second defendant and the contents of that page and moreover, there is
no space in between the signature of the second defendant and “am” Pameir”
portion. When the same was pointed out to PW.2 and PW.3, PW.2
would say “SoL il UBsSEHD  USOBTUST  @BEUIPSEDS Db DID
U ganmiPumsd &1L Fs  Gahwin’ Gammsr  ersiipred  Gshewev.”  But P.W.3
would say “ars.g1— amPmit eldMId HULFF  CLEHEG ~ureru
UBIDBTU 6lelim asEuIpSEH o sangy oretipmsd aiflsmss . On a close perusal
of Ex.A.1 along with the oral testimony of witnesses, the contention of
the first defendant that the blank stamp papers containing the signatures
of the defendants were utilised and the contents were subsequently typed,

cannot be ruled out.

19. It is pertinent to mention that P.W.2 in his cross-examination
would admit that he does not know as in how many blank papers and
promissory notes, the first defendant had subscribed the signatures while
getting mortgage loan. He would further say that the stamp paper for
Ex.A.1 was brought by the second defendant. P.W.3, in his cross-
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examination would say that he does not remember as in how many
promissory notes, the blank papers and cheques, signatures were taken at
the time of mortgage and the relevant portion is extracted hereunder for
better appreciation:

“GU BSBL0 DM 61BN LPTTITL BT ersialaa) Gaibmidhdmsi
LHYID S FTemevsallsd mBCUWIPHH GUDILL L FH 6Isim afsuyd olsIbd
RITUBD GebsMeD. e AIT.BIT.Fleb @ 6ilem  (IPHH6MT _&IT6iTH6iT

wrft ~ufled  eumrisin’L g oledim  afeuyd oleibd GHIWTH. DNnS

. . . . . . . . 29
wmt S L F& CFUSTTH6T oT6iinID G wimgl.

20. As rightly contended by the learned Counsel for the first
defendant, it is not the case of P.W.3 that he does not know about the
signatures taken in the blank papers and the promissory notes, but it is

the specific evidence that he does not remember the same.

21. As already pointed out, in Ex.A.1 — suit sale agreement, P.W.2
and P.W.3 are shown as witnesses. P.W.3, in his chief examination,
would say that in the suit sale agreement, himself and Karthikeyan had
subscribed their signatures as witnesses. But in cross-examination, he

would say that he does not know who is Karthikeyan and that he does not
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know Karthi, S/o Venkatachalam. As rightly pointed out by the learned
Counsel for the first defendant, P.W.2 Karthikeyan is the son of

R.Venkatachalam.

22. As already pointed out, according to the plaintiff, the loan
amount already borrowed by the first defendant totalling Rs.13,00,000/-
and the interest accrued till the date of agreement at Rs.4,30,500/- all
totalling Rs.17,30,500/- was agreed to be adjusted as part of sale price in
Ex.A.1 agreement itself. In Ex.A.1 — suit sale agreement, it has been
specifically stated that Rs.17,30,500/- was adjusted towards part of the
sale consideration. After receiving a sum of Rs.10,000/- as advance on
that day itself, the first defendant has agreed to receive the sale price of
Rs.59,500/- within four months and then to execute the sale deed.
Assuming for arguments sake that Ex.A.1 is a genuine agreement and
that the loan amount and interest due by the first defendant to the
plaintift at Rs.17,30,500/- was adjusted towards part of sale price is true,
as rightly contended by the learned Counsel for the first defendant, this
Court is also at loss to understand as to why the promissory notes under
Exs.A.5 to A.7 were not cancelled as discharge and the registered
mortgage under Ex.A.2 was not cancelled by registering the discharge
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receipt, subsequent to the execution of Ex.A.1. As rightly contended by
the learned Counsel for the first defendant, if all the debts were merged
with the execution of Ex.A.1- suit sale agreement, then all the documents
should have been cancelled by both parties, but admittedly it was not the
case of the plaintiff. The plaintiff has not offered any reason or

explanation for the same.

23. Admittedly, the plaintiff has produced the original title deed,
ie., sale deed standing in favour of the first defendant, dated 31.08.1988
under Ex.A.3. In Ex.A.2 - mortgage deed, there is a specific recital

“Copa Omasramer e»: 31.08.1988 ~Hu UGS elai 2800/1988 Dged
D HsUD  ChHY  WEHTABMMUD  SHIHAT  uFD UL bE  gFDum®h
CFLGBITaTel. SIS 60: ST bedalil GUDN  ausbgH Chbs ~eausadig L.
M:AFD  HL6OT  pupsuBid  eulley  umrkhSufsbeomined  GIFNIHE  STHFH  e»:

BTG _HbID GUIMIG GHTeTan  FIbinsba> medr.”

24. The plaintiff, in his cross-examination would admit the above
recital found Ex. A.2, and would further say that the original title deed
was given to him on the date of execution of Ex.A.2, but the said factum

does not find place in the said document. It is pertinent to mention that
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P.W.I in his plaint as well as in his chief examination affidavit would say
in categorical terms that at the time of executing the sale agreement, the
defendants have handed over the original sale deed dated 31.08.1988. In
subsequent cross-examination, he would say that he does not remember
as to whether the above aspect found in his chief examination affidavit is
correct and that Ex.A.1 does not contain any recital that the original title
deed was handed over at that time. Considering the above, the plaintiff
himself is not clear as to when Ex.A.3 — original title deed was handed

over to him by the first defendant and his version is totally inconsistent.

25. No doubt, the plaintiff has produced the income-tax return and
the statement of profit and loss account for the assessment year from
2002-2003 under Exs.A.17 to A.20 and according to the plaintiff, he has
specifically mentioned about the loan advanced at Rs.13,00,000/- to the
first defendant in the year 2001 and in the subsequent years, the same
was shown as amount towards house sale agreement. The trial Court has
given much weightage to the above documents. Ex.A.17 is the
statement of total income, profit and loss account for the year ended
31.03.2002 and the same was issued by the plaintiff's Chartered
Accountant. Ex.A.18 is the copy of the assessment order passed by the
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Income Tax Officer, Ward-II, Trichirappalli along with the Charal Form
II-D with enclosure of Profit and Loss account issued by the Chartered

Accountant.

26. The plaintiff has produced the intimation received by him
under Section 143(1) of the Income Tax Act and Charal Form-II D for the
assessment year 2004-2005 along with the profit and loss account issued
by the Chartered Accountant as Ex.A.19 and the profit and loss account
for the year ended 31.03.2005 as Ex.A.20. It is pertinent to note that in
the profit and loss accounts produced along with the assessment order /
I.T. Returns, no doubt, contain the entry with regard to the loan given to
the first defendant and the amounts given to the first defendant towards
house sale agreement. But, in the profit and loss account and the
statement of income, as rightly pointed out by the learned Counsel for the
first defendant, there is neither any seal nor any endorsement made by the
Income Tax Department. As rightly pointed out by the learned Counsel
for the first defendant, the plaintiff has not taken any steps to summon
the original records to show that the profit and loss accounts now
produced were really submitted to the Income Tax return and the same
was considered by the Income Tax Department. Moreover, the above
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statements are given by the plaintiff's own Chartered Accountant and as
such, no weightage or importance can be given to the same. As rightly
contended by the learned Counsel for the first defendant, even assuming
that the above statements were submitted to the Income Tax Department,
the particulars therein were given by him and that there is every

possibility that it may have been premeditated.

27. The next main contention of the plaintiff's side is that the
plaintiff was given possession of a room to the extent of 10' x 10' in the
first floor of the suit property by executing Ex.A.4 - “Swatheena
Oppadaippu Pathiram”, dated 30.09.1998, that the plaintiff has been in
possession and enjoyment of the said portion of the suit property since
Ex.A.4, that the plaintiff has been using the said room for storing his
goods, that the plaintiff has taken a Standard Fire and Special Perils
Policy in respect of the goods stored in the said room, vide Ex.A.8 policy

and that the plaintiff's possession of the said room was confirmed by the

first defendant in the suit sale agreement, as part performance of the sale

agreement.
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28. The first defendant has specifically disputed the execution of
Ex.A.4 and according to her, no portion of the property was given to the
plaintiff at any point of time and the entire suit property has been in her
possession and enjoyment. During the cross-examination of D.W.1, the
deposition given by the first defendant in 1.A.No.892 of 2007 was
brought to her notice and a particular sentence was exhibited as Ex.C.1,
whereunder the first defendant would admit that the plaintiff had placed

cardboard box with articles in one room at the time of sale agreement.

29. As already pointed out, the mortgage deed was executed on
02.09.1998 and it is only a simple mortgage. But, within a month,
according to the plaintiff, the first defendant has handed over the
possession of one room to an extent of 10" x 10" in the first floor of the
suit property and executed Ex.A.4 — Possession hand over document. As
rightly contended by the learned Counsel for the first defendant, when
the mortgage deed itself was on 02.09.1998, the plaintiff has not offered
any reason or explanation as to why such a document under Ex.A.4 came

to be executed within 28 days.

30. As rightly pointed out by the learned Counsel for the first
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defendant, in Ex.A.4, absolutely there is no reason assigned for execution
of such a document and no consideration was shown to be passed, except
referring to the mortgage under Ex.A.2.  No doubt, as rightly pointed
out by the learned Counsel for the plaintiff, the plaintiff has taken
insurance policy with respect of the goods stored in that particular room,
but that policy under Ex.A.8 was for the period from 09.05.2002 to

08.05.2003.

31. As already pointed out, according to the plaintiff, possession
was handed over and Ex.A.4 was executed on 30.09.1998. It is not the
case of the plaintiff that the Insurance policy was taken for the earlier
years and for the subsequent years. P.W.1, in his cross-examination,
wold say that he does not remember as to whether the policy was taken
for the earlier years prior to Ex.A.8. When a specific suggestion was put
to P.W.1 that in order to support and strengthen Ex.A.4, Ex.A.8 policy
was taken, he would deny the same. He would say that the Insurance
policy was taken to protect the goods. But as already pointed out, he has
not produced the Insurance policies taken for the earlier or subsequent
years. Moreover, when a specific suggestion was put to PW.1, as to
whether he had taken such Insurance policy with respect to the loans
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advanced to others, he would say that he does not remember.

32. The plaintiff as well as the trial Court have given much
importance for the relationship between the defendants 1 and 2 and
passing of exparte decree and the consequent execution of sale deed in
favour of the plaintiff and the mutation of all the official records. No
doubt, originally the defendants 1 and 2, after setting aside the exparte
order, have filed the written statement and that while the case was posted
for trial, they have again remained exparte and exparte decree was
passed. It is also not in dispute that subsequent to the exparte decree, the
plaintiff has laid execution and got the sale deed executed by the Court
under Ex.A.10. According to the plaintiff, patta has been transferred
under Ex.A.16, that the building has been assessed in his name and E.B.,
connection has also been transferred in the name of the plaintiff under
Ex.A.14 to A.16. It is also not in dispute that subsequently the first
defendant has filed an application under Section 5 of the Limitation Act
to condone the delay in filing the petition for setting aside the exparte
decree and also a petition for setting aside the exparte decree and that the
said petitions were ordered to be allowed and the case was restored to
file.
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33. The case of the first defendant is that while the suit was
pending, the second defendant had taken another lady and left the first
defendant in lurch, that the first defendant was kept in dark about the
pending proceedings and that the first defendant came to know about the
passing of exparte decree through the plaintiff and immediately had taken

steps to get the exparte decree set aside.

34. The main complaint of the plaintift is that the second defendant
was very much living with the first defendant, that both of them have
purposely protracted the proceedings, that the second defendant had
attended his daughter's marriage, that both of them have discharged
another mortgage loan due to one Kartheeswaran and that both of them
were in collusion. No doubt, the plaintiff has produced the certified
xerox copy of the discharge receipt issued by the said Kartheeswaran, in
favour of the defendants 1 and 2 and whereunder it is evident that the
said Kartheeswaran has executed the discharge receipt on 28.06.2006 in
favour of the defendants 1 and 2 on receiving the principal amount of
Rs.1,00,000/-. But according to the first defendant, the said loan amount
was remitted by her son and since the mortgage loan was taken by both
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the defendants, the receipt was issued in favour of both the defendants. In
order to substantiate his contention, the plaintiff has also produced the
copy of the paper publication issued by the first defendant and her
children under Ex.B.5, wherein it has been stated that her husband eloped
with another lady and attended her daughter's marriage without invitation
and he has been permitted to attend the marriage to avoid any
complication and taking advantage of the same, he has been trying to
borrow money, but neither the first defendant nor her children are liable

for his borrowal.

35. The learned Counsel for the plaintiff would contend that the
above publication came to be issued only for the purpose of present case
to show that the defendants were not in terms and they were living
separately, but the fact remains that the second defendant had attended

his daughter's marriage.

36. At the out set, this Court is at loss to understand as to how the
so called good or strained relationship between the defendants is relevant
for deciding the main issue as to whether Ex.A.1 is genuine or not.
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Moreover, since the exparte decree has already been set aside, the sale
deed executed by the Court and the mutation of revenue and other
records in the name of the plaintiff would stand automatically cancelled
and the same would have no value, from the date on which the decree

was set aside.

37. On considering the entire evidence, this Court is of the clear
view that the plaintiff has miserably failed to prove the execution of
Ex.A.1 sale agreement as alleged by him, but on the other hand, the first
defendant through ample evidence has proved that Ex.A.l-sale
agreement was fabricated with the help of the signatures already obtained
in the blank stamp papers. Since the suit sale agreement itself is not
proved, the question of deciding as to whether the plaintiff has been
ready and willing to perform his part of the contract, as contemplated
under Section 16(c) of the Specific Relief Act does not arise. The
learned trial Judge, without considering the evidence adduced in proper
perspective, by giving importance to the irrelevant aspects and by
ignoring the admissions and the relevant circumstances, has given a
finding that the first defendant has failed to prove that Ex.A.1 is forged
and concocted, but on the other hand, the plaintiff has proved the same
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through the attesting witnesses. Considering the above, this Court
concludes that the plaintiff is not entitled to get the relief of specific

performance.

38. Now turning to the alternative relief of refund of advance
amount, no doubt, since this Court has given a finding that Ex.A.l
agreement stands not proved, the question of ordering refund of advance
amount does not arise. But as already pointed out, the first defendant
herself has admitted the loan transaction under Ex.A.2 — mortgage deed.
Moreover, the first defendant has admitted her signatures found in Ex.A.
5 to A.7 — promissory notes. Since the signatures on the promissory
notes are admitted to be that of the first defendant, a statutory
presumption contemplated under Section 118 of the Negotiable
Instruments Act, has to be drawn, for consideration on the date which it
bears. The main contention of the first defendant is that the plaintiff, at
the time of Ex.A.2 — mortgage, had taken signatures in blank promissory
notes, blank stamp papers and blank papers and that there was no need or
necessity for the first defendant to borrow Rs.11,00,000/- within a period

of five months from the plaintiff.
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39. As already pointed out, Exs.A.5 to A.7 promissory notes are

dated 02.04.2001, 02.05.2001 and 02.09.2001 respectively. As rightly
contended by the learned Counsel for the first defendant, when the
plaintiff, even for advancement of loan of Rs.2,00,000/- had taken
mortgage of the suit property, the contention of the plaintiff that he had
advanced Rs.11,00,000/- only under three promissory notes, cannot be
believed. Admittedly, the first defendant has not paid any interest for the
mortgage loan under Ex.A.2 till 02.04.2001, the date on which the first
promissory note debt was taken. When the first defendant has not paid
the agreed interest for the mortgage loan for more than 2 )2 years, as
rightly contended by the learned Counsel for the first defendant, a
genuine doubt arises as to whether the plaintiff had really advanced the
loan of Rs.11,00,000/-. Considering the above, it can easily be taken that
the presumption arisen under Section 118 of the Negotiable Instruments

Act stands rebutted.

40.. The first defendant has specifically admitted that the mortgage
loan is not yet discharged. As already pointed out, the stand of the
plaintiff that the said mortgage loan along with the promissory note loans
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were considered as part of sale consideration for the sale agreement, has
not been accepted by this Court. Considering the above and also the fact
that since the first defendant has specifically admitted the factum of
mortgage loan and its non-discharge, this Court is of the view that
interest of justice would be met by directing the first defendant to repay
the mortgage loan of Rs.2,00,000/- with interest. In Ex.A.2 — mortgage
deed, the parties have fixed the rate of interest at 30% ie., Rs.2.50/- per
Rs.100/- per month. No doubt, the interest shown in Ex.A.2 is excessive
and exorbitant in nature. Considering the facts and circumstances of the
case, this Court decides that the plaintiff is entitled to get interest at 12%
per annum from the date of mortgage loan till the date of decree and
thereafter, at 6% per annum till the date of realisation and proportionate

costs.

41. In the result, the Appeal Suit is allowed and judgment and
decree passed in O.S.No.178 of 2004, dated 06.01.2014, on the file of
I Additional District Court, Trichirappalli is set aside. The appellant/first
Defendant is directed to repay the mortgage loan of Rs.2,00,000/- with
interest at 12% per annum from the date of mortgage loan till the date of
decree and thereafter, at 6% per annum till the date of realisation and
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proportionate costs. Consequently, the connected Miscellaneous Petition

is closed. The parties are directed to bear their own costs.
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