
W.P.(MD)No.18236 of 2019

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

  DATED: 16.06.2023

CORAM

  THE HONOURABLE MRS.JUSTICE S.SRIMATHY

W.P.(MD)No.18236 of 2019

and

W.M.P.(MD)No. 14679 of 2019
Karthikeyan ...  Petitioner

vs.

1.The Secretary to Government,
   Department of Municipal Administration &
       Water Supply,
   Fort St. George, 
   Chennai-600 002.

2.The Commissioner Municipal Administration,
   Urban Administration Building,
   Raja Annamalaipuram,
   MRC Nagar,
  Chennai-28.

3.The Commissioner,
   Puliyangudi Municipality,
   Tirunelveli District. ...  Respondents
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PRAYER: Writ Petition filed under Article 226 of the Constitution of 

India for issuance of  Writ of Certiorarified Mandamus, to call for the 

records  relating  to  the  impugned  order  issued  in  Na.Ka.No.

2808/2018/C1,  dated  16.08.2019  by the  3rd respondent  and  quash  the 

same  as  illegal  and  consequently  direct  the  respondents  to  retain  the 

petitioner as Field Assistant at the 3rd respondent Office.

For Petitioner : M/s.S.Chellapandian

For R-1 & R-2 : Mr.P.Thambidurai
  Government Advocate

For R-3 : Mr.M.Rajarajan,
  

*****

O R D E R

This  writ  petition  is  filed  for  issuance  of  a  Writ  of  

Certiorarified  Mandamus,  to  quash  the  impugned  order, 

dated 16.08.2019. 

2. The  petitioner  joined  in  the  3rd respondent  municipal 

service as  Sanitary Worker.  The Field  Assistant  post  can  be recruited 
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either by direct recruitment or by promotion by transfer from the same or 

any other municipality, under Rule 4 of Tamil Nadu Municipal Public 

Health Service Regulations, 1970.  The Municipality cannot recruit any 

fresh person through direct recruitment, if it incurs expenditure by way 

of  salary over  and above 49%. Therefore,  the existing worker can be 

promoted to the said post. However, the existing sanitary workers were 

not  having  sufficient  qualification  to  be  promoted  as  Field  Assistant. 

Therefore, the Government has come out with a scheme to send all the 

sanitary workers for training for 45 days. The petitioner has completed 

the  said  training  and  he  is  fully  qualified  to  be  promoted  as  Field 

Assistant.   Subsequently, the petitioner was promoted as Field Assistant, 

vide  proceedings,  dated  28.02.2019.   But,  subsequently,  through  the 

impugned order,  dated 16.08.2019, the respondents have cancelled the 

promotion of the petitioner.  Aggrieved over the same, the present writ 

petition is filed.
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3. At  the  time  of  admission,  this  Court  has  granted  an 

interim stay.  Based on the interim stay, the petitioner is continuing in the 

said post.

4. The 3rd respondent has filed a counter affidavit stating that 

the  Government  has  come  forward  to  formulate  a  scheme  to  grant 

training to the Sanitary Workers.  Thereafter, the Government has issued 

a  combined  seniority  list  of  persons  who  had  completed  training. 

Moreover,  prior  to  this  communication,  the  Government  has  already 

issued circular, dated 01.08.2019, wherein it has been directed that the 

municipalities cannot promote any Sanitary Workers to the post of Field 

Assistant, since there was a process to prepare a combined seniority list 

from all municipalities.  Therefore, the appointment of the petitioner is 

illegal,  since  there  are  several  other  seniors  in  the  seniority  list. 

Overlooking  all  the  seniors,  the  petitioner  was  appointed,  hence,  the 
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impugned order was passed cancelling the promotion.  Therefore, the 3rd 

respondent prayed to dismiss the writ petition.

5.  Heard  M/s.S.Chellapandian,  learned  Counsel  appearing 

for  the  petitioner,   Mr.P.Thambidurai,  learned  Government  Advocate 

appearing  for  the  respondents  1  &  2  and  Mr.M.Rajarajan,  learned 

Counsel  appearing  for  3rd respondent  and  perused  the  records  placed 

before this Court.

6.  Under  Rule  4  of  Tamil  Nadu  Municipal  Public  Health 

Service Regulations, 1970, the post of Field Assistant will come under 

“All other categories”.  Under Sub Clause 2 in the said category, it is 

stated that the promotion shall be granted by way of transfer from the 

same municipality.  If  any vacancy is  available  in  other  municipality, 

then  promotion  can  be  granted  from  any  other  municipality.  If  the 
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promotion ought  to  be granted within the same municipality, then the 

appropriate authority is the Commissioner of the said Municipality. If the 

promotion  ought  to  be  granted  to  some  other  municipality,  then  the 

appropriate authority is the Commissioner of Municipal Administration 

and Water Supply (in  short  Commissioner of  MAWS). This  would be 

evident  from the  Circular,  dated  10.04.2007  of  the  Commissioner  of 

MAWS. Even the circular also directs the municipality to promote the 

person  within  their  own  municipality  without  getting  any  permission 

from  the  Commissioner  MAWS.  The  said  circular  is  extracted  here 

under:

The respondents were following this Circular and had granted promotion 

to several persons. Also, in the present case the respondents had followed 

the said Circular and had granted promotion to the petitioner. Since the 

petitioner  was  granted  promotion  within  the  same  municipality,  the 

appropriate  authority  is  the  3rd respondent  i.e.  Commissioner  of 
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Puliyangudi  Municipality and he has rightly granted promotion to  the 

petitioner on 28.02.2019  and the petitioner joined the promoted post on 

09.03.2019.   In  fact,  the  respondents  have  categorically  directed  that 

since the Commissioner is  the appointing authority, the Commissioner 

shall pass the promotion order within their municipalities.  

7. However,  the  learned  Counsel  for  the  3rd respondent 

refuted  such  plea  and  submitted  that  since  the  regulation  prescribes 

transfer to any other municipality as well, then the appropriate authority 

is  the  Commissioner  MAWS and the  Commissioner  of  the  respective 

municipality is not having any power. This Court is of the considered 

opinion  that  such  an  argument  is  totally  against  the  Rules  and  also 

against  their  own  circular.  Since  the  rules  specifically  states  that 

“promotion  in  the  same  municipality”  or  “promotion  from any  other 

municipality”.  If  it  is  within  the  municipality,  Commissioner  of  that 

Municipality  is  the authority  and if  it  is  outside the municipality,  the 
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Commissioner of MAWS is the authority. 

8. The next contention of the respondents is that the earlier 

Circular  is  no  longer  in  existence,  since  the  respondents  have  issued 

subsequent  circular  dated  01.08.2019.  In  the  subsequent  circular  it  is 

stated that vide proceedings dated 16.04.2019 the temporary seniority list 

of Field Assistants was circulated to all the municipalities and steps are 

being taken to finalize the seniority list. While that being so, some of the 

municipalities  are  attempting  to  appoint  the  Field  Assistant,  hence 

through this Circular all the municipalities were specifically restrained 

from granting appointment order to the Field Assistant, if granted shall 

be cancelled. Until further orders the post shall not be appointed. Hence, 

the  respondents  submitted  when  the  Commissioner  (MAWS)  has 

restrained to appointment anybody through the subsequent circular the 

appointment  of  the  petitioner  is  illegal.  The  relevant  portion  of  the 
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circular is extracted hereunder:
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9. On perusing  the  subsequent  circular  it  is  seen  that  the 

circular banning to grant promotion was issued on 01.08.2019, but the 

petitioner  was  promoted  on  28.02.2019 that is  prior  to  the  banning. 

Therefore, this Court is  of the considered opinion that  the subsequent 

circular cannot be relied on to deny promotion. 

10.   Further  more,  the  seniority  list  is  only  a  combined 

seniority list, from the said list the Commissioner (MAWS) has power to 

grant promotion to other municipalities. But the concerned municipality 

has power to prepare its own seniority and should take its own seniority 

list  and  grant  promotion.  In  other  words,  the  Commissioner  of 

municipality is the appointing authority to grant promotion to such post, 

to  that  extent,  they  have  to  take  seniority  list  within  their  own 

municipality. If there is no place within their municipality and if there is 
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any needy place outside, the Commissioner (MAWS) has power to grant 

promotion from the combined seniority list.  In such circumstances, they 

can rely on the combined seniority list and take the appropriate senior 

person and grant promotion. Therefore, the contention of the respondents 

is not acceptable on this angle also. 

11. The promotion granted to the petitioner is as per rule and 

more  specifically  as  per  the  circular,  dated  10.04.2007.  Hence,  the 

promotion  of  the  petitioner  is  legally  valid  and  the  impugned  order 

cancelling promotion is quashed. The respondents are directed to allow 

the  petitioner  to  continue  in  the  promoted  post  and  the  petitioner  is 

entitled  to  consequential  benefits.  Based  on  the  interim  order,  the 

petitioner is continuing in the said post. The respondents are restrained 

from disturbing the petitioner.
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12. For the above said reasons, the writ petition is allowed. 

No costs.  Consequently, connected miscellaneous petition is closed.

Index : Yes / No 16.06.2023  

Internet : Yes
NCC : Yes / No

ksa
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To

1.The Secretary to Government,
   Department of Municipal Administration &
       Water Supply,
   Fort St. George, 
   Chennai-600 002.

2.The Commissioner Municipal Administration,
   Urban Administration Building,
   Raja Annamalaipuram,
   MRC Nagar,
  Chennai-28.

3.The Commissioner,
   Puliyangudi Municipality,
   Tirunelveli District.
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S.SRIMATHY, J

ksa

W.P.(MD)No.18236 of 2019

16.06.2023
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