W.P(MD)No.10044 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 28.06.2023
CORAM
THE HONOURABLE MR.JUSTICE G.R.SWAMINATHAN
W.P(MD)No.10044 of 2023

and
W.M.P(MD)Nos.8803 & 8804 of 2023

A.Bommaian ... Petitioner
Vs

1.The State represented by
The Secretary,
Municipal Administration,
Fort St.George, Chennai.

2.The District Collector, Theni.

3.The Assistant Director of Panchayat,
Collector Officer Building,
Theni.

4. The Executive Officer,
Uthamapalayam Town Panchayat,
Uthamapalayam.

5.M.Sundaramoorthy ... Respondents

Prayer: Writ Petition filed under Article 226 of the Constitution of India
praying to issue a Writ of Certiorarified Mandamus to call for the records of the
second respondent by his proceeding in Na.Ka.No.1349-1/2023/Pan-2 dated

21.04.2023 and quash the same insofar as the fifth respondent is concerned and
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W.P(MD)No.10044 of 2023

direct the second respondent to consider this petitioner for promotion to the
post driver as per G.O.Ms.No.23 (Municipality and Water Supply Department
(Panchayat) dated 03.03.1998.

For Petitioner : Mr.K.P.S.Palanivel Rajan
Senior Counsel
for Mr.K.Prabakaran

For Respondents : Mr.K.Balasubramanian
Special Government Pleader
for R.1 to R.4

No Appearance for R.5

ORDER

Heard the learned Senior Counsel appearing for the writ petitioner and
the learned Special Government Pleader appearing for the respondents 1 to 4.
Though the fifth respondent has been served and his name is also printed in the

cause title, he has not chosen to enter appearance.

2. The petitioner challenges the impugned proceedings dated 21.04.2023
issued by the second respondent transferring the fifth respondent from
Pannaipuram Town Panchayat to Uthamapalayam Town Panchayat. The fifth
respondent is holding the post of Tractor Driver. The petitioner is working as

Office Assistant in Uthamapalayam Panchayat. The petitioner is possessing
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driving license for heavy vehicles from 1991 onwards. His contention is that if
the fifth respondent is posted as a Tractor Driver in Uthamapalayam Panchayat,

then the petitioner’s chances for getting promotion are doomed forever.

3. The learned Senior Counsel appearing for the petitioner reiterated all
the contentions set out in the affidavit filed in support of the writ petition. The
learned Senior Counsel drew my attention to the proceedings issued by
Executive Officer of Pannaipuram Town Panchayat proceedings dated
21.01.2019 whereby the fifth respondent was promoted from the post of
Sanitary Worker to Tractor Driver. Yet another proceedings dated 28.06.2022
issued by Melpuram Panchayat whereby one P.M.Kingbose was promoted from
the post of Office Assistant to the post of Tractor Driver has also been placed
before me. The learned Senior Counsel contended that when the District
Collector considers the case of the petitioner, he will take note of the aforesaid
proceedings issued by the said two Town Panchayats. He called upon this

Court to grant relief as prayed for.

4. The respondents have filed counter affidavit and the learned Special
Government Pleader took me through its contents. His argument is two fold.
According to him, the petitioner who is in the post of Office Assistant has no

locus standi to challenge the posting of the fifth respondent as Tractor Driver in
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Uthamapalayam Panchayat. His other contention is that the petitioner is not
having requisite qualification to be promoted as Tractor Driver. He would
further contend that the Tamil Nadu Urban Local Bodies Rules, 2023 have
come into force with effect from 01.04.2023. As per the Rules, the post of
Driver can be filled up by way of direct recruitment or by way of promotion.

The method of appointment in qualification is set out as follows:
“Class VI

Category [
Tractor Driver by direct i) Pass in VII Standard

recruitment
ii) Possession of driving license of
heavy vehicle  without police (or)
Magisterial endorsement and
experience in lorry driving for five
years of which atleast three years must
be in driving heavy vehicles.”

The firm stand of the learned Special Government Pleader is that the petitioner
does not possess SSLC qualification and therefore he cannot hope to be
promoted as Driver. He also would argue that in view of G.O.No.139
Municipal Administration and Water Supply (TP.1) Department, dated
03.10.2022, the local bodies have resorted to outsourcing method and that
therefore there is no scope for appointing the petitioner as driver. He pressed

for dismissal of the writ petition.

5.1 carefully considered the rival contentions and went through the

materials on record. The post now designated as Driver originally went by the
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name of Tractor Driver. It was governed by the recruitment rules framed under
Article 309 of Constitution of India. The recruitment of the said post was
governed by G.O(Ms)No.23 Municipal Administration and Water Supply

Department (Panchayat) dated 03.03.1998. It read as follows :
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Amendment was made vide G.O(Ms)No.37 Municipal Administration and

Water Supply Department dated 01.02.2011. Paragraphs 3 and 4 of the said

G.Oread

https://www.mhc.tn.Iqov.in/judis
6/11

as follows:



W.P(MD)No.10044 of 2023

3. Guinny sgravenemmilaning, Gl dasfian oo Weunediiusafn osiuem o
L plesesim daetler  Qusepma  Cemimeissiel . glomT  Umfldl i, spensse
e, 212, et wind Bfesrs Sidindss sma me 290020000y, Gany Ul
Pluosmmisande 2006-10 symm(l) oy, modinisse, Gomup Uil desd i)
Genbiucusflssmen eremman, Guemm dlsafn pordor (gdam) @ef omfl anmsio’ G,
pLbniad Edarmourd, Gurg sergmmn rdders  amenl, e i
dlemdben sl Lmilunarisba  siag SUinT 2 fioh Qoo s o s ed
Elaans Hamalls, sherdls qiunns sre Geourdsie s vmfumaisali gl
e Guim sed umits vmfurmmsmms Gaeran, pmaT s flsfl s
pusstu @, umufidaioluer aerd, Gdany elEsme umiyfis wmo s
flsmeurdaioing Usmefiurariead, srtsmer ugell eiuie) pawrs s Enisems Gum
Qeinpry Gammay uw gyewhsoms  Genfldas mubs  smSame i
Glgflefiggemarm,  aeGsy, Guenrm_dleafes wmm lEET vmidl fssefli  syreremm
srsier, 23, penmidl fiteursin wiml @t aughisd g, Hrer 03.03.1998-dmms s G
aflod Gunn sgd amibe sgwes ogafluramissn @oars fmadiy, Theebs)
Guemgm_ dmafed. e yidlmda sl spiomods  vefiufiis oo ops
Beuurdsiung  Epbma  vsllurmeensdam Cuarar  glEMTSS  parafimod
U lgieblsy, ayremmen  (fens) w205, sons aeniddld  mem, s 23031988-5
Gafiaflsaduc v ol o ugalldeiu soalasesd woph el onT o foh Guidina,
pLbn usaiiil fufise ofus sed Oudn Qurs ssrsmi, @i Gsmsinges
oy Gumern syemenda) Uifleysafld vsfiyfiyd Eiflans Lsmflomsesmé el S
Guemmrid]l mendlsn aemer usmfleplny UCpwellar sgeluen W05 28  Fesauurdsing
umﬁurmﬁmggéi@ Uil hucesr sysusumanr Gl syl usel] a wie) apaurs gL OET
Ll LlLII'TEu mwmmnm Gl n‘h;nuw Syremsmen (Beney) arenr.23, pamL Al fiaursd Wi
Gofi aupimsd geny, fron 03.03.9998-d ugdl dd-tgg)-tim il Sndetied
Qeuafufluomy Cuemmm’ daaflstr Grudgni Gal Gé et @erenm.

4. Guemrm_ dmaflan Gusesar daud@dlidfmar e s uflfuamer Caiisy,
Smensnenr (Flene) srei. 2085, saa euariddls gemp, pran 23.03.1989 wipn agaTmem (i)
e, 23, penmid) Hransi i @l sapad g, Bia 03031998 s@uniblie
EipdasinLangy Sindabind Qo uGEns:-

1 ayranensser (men) frenm205, sayas qusmiad)s gimp, Erar 23.03.1989-4 Class VI,
Calegory-l& Gy B auflurs wGEo (By Direct recruitment) gL Lisef]
Blussisenst GuipGsmsrar aufaens Calw Hasms). marte, G Lmal o wifellsr
epaudi By promotion) g fimi vl BuuosndBine iy delld e Gumngere
e Hmawurdeiurg Splmol oemfurasme ugell Luiny apad CEHETS
flansemi Glerdiusimd; mmd

https://www.mhc.tn.Iqov.in/judis
7/11



W.P(MD)No.10044 of 2023

6.As already noted, the new Rules have come into force with effect from
01.04.2023. Admittedly, the vacancy in the post of Tractor Driver in
Uthamapalayam Panchayat was existing even before the new Rules came into
force. The petitioner has been representing for being promoted to the said post.
The stand of the respondents is that the petitioner is not qualified to be
promoted. The materials on hand are not sufficient to come to any definite
conclusion as regards the eligibility of the petitioner to be promoted to the post
of Tractor Driver. The petitioner's rights will have to be governed by the rule
position that existed prior to 01.04.2023. Without considering the said issue,
transferring the fifth respondent and posting him in Uthamapalayam would
definitely defeat the rights of the petitioner. I therefore dispose of this writ

petition in the following terms:
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I. The second respondent shall consider the case of the
petitioner for promotion to the post of Tractor Driver (now
designated as Driver) with reference to the rule position
that obtained prior to 01.04.2023.

II. Appropriate order on merits and in accordance with law
will be passed within a period of five weeks from the date
of receipt of a copy of this order.

1. The petitioner i1s permitted to place all the relevant
materials in support of his case before the second
respondent within a period of two weeks.

IV. The impugned order of transfer will abide by the decision
of the second respondent to be taken on the petitioner's

representation.

No costs. Consequently, connected miscellaneous petitions are closed.

28.06.2023
Index : Yes / No
Internet : Yes / No
NCC : Yes / No
MGA

https://www.mhc.tn.Iqov.in/judis
9/T1



W.P(MD)No.10044 of 2023

To

1.The Secretary, Municipal Administration, Fort St.George, Chennai.
2.The District Collector, Theni.

3.The Assistant Director of Panchayat, Theni.

4.The Executive Officer, Uthamapalayam Town Panchayat,
Uthamapalayam.
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G.R.SWAMINATHAN, J.

MGA

W.P(MD)No.10044 of 2023
and
W.M.P(MD)Nos.8803 & 8804 of 2023

28.06.2023



