H.C.PN0.2325 0f 2022
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 20.04.2023
CORAM
THE HONOURABLE MR.JUSTICE M.SUNDAR
and
THE HONOURABLE MR.JUSTICE M.NIRMAL KUMAR
H.C.P.No0.2325 of 2022
K.Kakil @ Madhan .. Petitioner
Vs
1.State of Tamil Nadu rep. By its
Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat, Fort St. George, Chennai - 600 009.
2.The Commissioner of Police cum
District Magistrate, Commissioner Office,

Greater Chennai, Veppery, Chennai - 7.

3.The Superintendent of Prisons,
Central Prison, Puzhal, Chennai - 66.

4 .State by The Inspector of Police,

P6 Kodungaiyur Police Station,
Chennai - 118. .. Respondents

Petition filed under Article 226 of the Constitution of India
praying for issuance of a writ of habeas corpus to call for the entire

records in connection with the grounds of detention and the detention
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H.C.PN0.2325 0f 2022
order in 294/BCDFGISSSV/2022 made by the second respondent
dated 06.09.2022 and passed an order in TPDA No0.3607 by the second
respondent on 07.09.2022 against the detenu Kakil @ Madhan, male,
aged 22 vyears, S/o.Kannadasan as 'Drug Offender' who is now
confined at Central Prison, Puzhal II, Chennai and quash the same and
direct the respondents to produce the body and person of the detenu

before this Court and set him at liberty.

For Petitioner : Mr.M.Baskar
for Mr.T.Shanmugaboopathi

For Respondents : Mr.R.Muniyapparaj
Additional Public Prosecutor
assisted by Mr.M.Sylvester John
ORDER

[Order of the Court was made by M.SUNDAR, J1.,]

Captioned 'Habeas Corpus Petition' ['HCP' for the sake of brevity]
has been filed by the detenu assailing a 'preventive detention order
dated 06.09.2022 bearing reference No0.294/BCDFGISSSV/2022'
[hereinafter 'impugned detention order' for the sake of convenience
and brevity]. To be noted, fourth respondent is the sponsoring
authority and second respondent is the detaining authority as

impugned detention order has been made by second respondent.
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2. Impugned detention order has been made under 'The Tamil
Nadu Prevention of Dangerous Activities of Bootleggers, Cyber law
offenders, Drug-offenders, Forest-offenders, Goondas, Immoral traffic
offenders, Sand-offenders, Sexual-offenders, Slum-grabbers and Video
Pirates Act, 1982 (Tamil Nadu Act No.14 of 1982)' [hereinafter 'Act 14
of 1982' for the sake of convenience and clarity] on the premise that
the detenu is a 'Drug Offender' within the meaning of Section 2(e) of

Act 14 of 1982.

3. There are two adverse cases. The ground case which is the
sole substratum of the impugned detention order is Crime No.631 of
2022 on the file of P6 Kodungaiyur Police Station for alleged offences
under Section 8(c) r/w 20(b)(ii)(B), 25, 29(1) of Narcotic Drugs and
Psychotropic Substances Act, 1985. Owing to the nature of the
challenge to the impugned detention order, it is not necessary to delve

into the factual matrix or be detained further by facts.

4. Mr.M.Baskar, learned counsel representing the counsel on

record for petitioner and Mr.R.Muniyapparaj, learned State Additional
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Public Prosecutor assisted by Mr.M.Sylvester John, learned counsel, for

all respondents are before us.

5. In the hearing, learned counsel for the petitioner submitted
that three co-accused in the ground case were clamped with similar
preventive detention orders and similar preventive detention orders
were assailed in H.C.P.N0s.1981, 1982 and 2024 of 2022. All these
three HCPs were allowed by this Court in and by an order dated
05.04.2023 reported vide neutral citation of Madras High Court being

2023:MHC:1756. A scanned reproduction of the same is as follows:
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SCT I A ), ) andd P e 00
ik THE HIGH COURT OF JURDICATURE AT MADRAS
DATED ; 0%, 042023
CORAM

THE HDNOURABLE MEJUSTICE M.SUNDAR
and
THE HOMGQURABLE MEIUSTICE M.NIRMAL KUMAR

H.C.P.MNos. 1981, 1982 and 2024 of 2023

M. asantha Kumar .. Petitioner in
H.C.PNo.1%81 of 2022

S.Chandraselkar .. Petitioner in
H:C.P-No. 1982 of 2022

L Nagomi Mirmals Petifioner in
H.CLP N 2024 of 2022

Vs,
1.5tate of Tamsil Nadu
TEp. By |[= Secrefary bo Gowernament,
Home, Prahibition and Excime Dapartmant,
Secretariat; Fort 5t Gegrge, Chennal - 9,

&, The Commissioner of Police,
Greater Chennal, Veppery, Chennal = ¥

3.The Superintendent of Prisons,
Central Prison, Puzhal, Channal Hstrict,
Special Prisgn far Women, Chennal — 66.

4.State by

The Inspector of Police,

P& Kodungaivur Police Station,

Chennai - 118, Respondents in
HCP Mos. 1981
and 1982 of
2022

Fhe Yearworda L R N
h“l.‘uge. (8 B

Page Nos.5/17

https://www.mhc.tn.gov.in/judis




Bl Nww e lllu-]; i
agx

Page Nos.6/17

https://www.mhc.tn.gov.in/judis

U NG PR PN e e al s

1.5tate of Tamil Mady
rep. By its Secretary te Government,
Home, Prohibition and Excice Departmeant,
Secretariat, Fort 52, George, Thannal - 9,

<. The Commissioner of Police,
Commiscinnar Office,
Greatar Channal, Veppery, Channai - 7,

3.The Superintendeast of Prisons,
Central Prison, Pushal, Chennal District,
Chiannal - /&,

4. State by
The Thspector of Police,
PB Kadungaiyur Palice Statich,
Chennal - 118, i Respondents in
HCP Ne, 2024
of 2022

Prayer in H.C.P.No.1981 of 2022 Petiton filed wnder
Article 226 of the Constitution of indla praying for issuance af a writ
of habess corpus to call for the ontire romrds in connection with the
grounds  of  detention  and  the detention  order  in
LHE/BEOFGISSSV/ 2022 mede by the second respondent dated
05.09.2022 and passed an order in TPDA Nod5] by the sesend
respondent on 06.09.2022 against the getefiug Vinsthini, famaie,
age 23 years, W/o.Vazantha Kumar as ‘Drug Ofender, who i now
confined at Central Frison, Puzhal {Special Prison for Wiomen} and
quash the sarme and direct the respondents 1o produce the body and
person of the detenwe before this Court and set her at liserty,

Prayer in H.C.P.No.1982 of 2022 Petition Filed wunder
Article 226 of the Constitutian of India praying for issuance of & ik
of habeas corpus to call far the snting Fecards in connection with tha
grounds of  detention  and the  detention  order  |n
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293/BCDFEISSSEY/2022 made by the decond respondent dated
06.09.2022 and padsed an orer m TPDA No.453 by the second
regpandent on Q6092032 poeinst the detenue Dharani, femala,
ade 24 years, Wio.Chandrasckar as 'Drug Gffender’, who i now
confined at Central Prison, Puzhal (Special Prison for Women) and
quash the same and direct the respandents to produce the bady asd
parson of the detenue before this Cowrt and gab her at liberty,

Prayer in H.C.P.No.2024 of 2022 Petition filed under
Article 226 of the Constrtutson of India praying for issuance of a writ
of habeas corpus to call for the entire records in connection with the
grounds of  detestion  and tha detention  ardar 8
287/BCDFEISSEN 2022 made by the second resposdent dated
05,09.2022 and pasied an order in TPOA No, 3404 by the second
respondent on 06.09.2022 against the detenu Albert, male, age 26
years, S'odohn Sagayara) as 'Dirug Offender’, who s now confined
at Central Prison, Puzhal 11, Chennal and guash the same and direct
the resppndents to produce the body and person of the deteny
before this Cowrd and set him at fberty,

For PetEiomer i M R.C.Paul Kanagara]
far MrK Karthik
in H.C.P. Nos.1981 and
1982 of 2022
M. M. Vignesh
for Mr5, Syed Mazhar Hayath
in H.C.P Mo 2024 of 2022

Far Respondents | Mr. B, Munlvapparaj,
Additional Public Prosecutar
assisted by
.M. Sylvesier Jahn
I\ Bl HCPs
P e s T, of 12
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COMMON ORDER
[Crrder of the Court was made by M.SUNDAR, 1., ]

This common order will now dispose of captioned three
"Hebeas Corpus Petitions' ('HCPs" in plural and "HCP' In singular for
the sake of convenience and clarity). In this: geder, H.C.P.No. 1981 af
2022 shall be referred toas 'I HCP', H.C P.Na, 1982 of 2022 shall be
referred to as ‘11 HCP' and H.C PMNG 20249 of 2022 shall be referred

booas "TI1 HCP Tor the sake of convensence and clarity,

2. 1 HCP has been filed by husband of detenue assailing a
'oreventive detention order dated 05092022 bearing raférence
Mo BR/BCDFGISSSY/2022' {harelinafier impugnéd detention order’
for the sake of comvenience and brevity]. To be noted, fourth
respandent s the sponsoring authority and secand respondent is
thie detaining authorty as Impugred detention ardsr hEs been

made- by second respondent.

3. II HCP has been filed By husband of defenue assmlling a
‘preventive detention arder dated 06097022 bearing meferenca
Mo 293 BCDFGISSEV 2022 [hereinafter impugned detantion ordar’

for the sake of carvenience and brevety], To be noted, foorth

Fripn L fihc in g Lefpa
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respandont is the sponsoring awthority and second respondent is
the detaining authority as impugned detention order has been made

by second respondent.

4. Il HCP: has been fled by mother of detene assailing a
‘preventive detention order dated 05.09.2022 bearing reference
b, ZET/BCOFGISSSY 2022 [heresnatter impugned detention order’
for the sake of convenience and brevity], To be noted, fourth
respandent &5 he sponsonng authorty and second respondent s
the detaining avthority as impugned detention order has been made

by second respondent.

5, Impugned detention orders hawe been made under 'The
Tamil Madu Prevention of Dangerous Activites of Booteggers, Cybar
law offenders, Drug-offenders, Forest-olfenders, Goondas, Immoaral
traffic affenders, Sand-offenders, Sexual-ofenders, Slum-grsbbers
and Video Pirates Act, 1983 {Tamil Nadu Act Noo 14 of 1982)
[herminaftor ‘Act 14 of 1982° for the sake of convenlence and clarity )
on the premise that the detenus are 'Oreg Ofendars' within the

meaning of Section 2ie) of Act 14 af 1982,

ST
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G In T HCPR there iz one adwerse case and In [T HCP, ther

are three adverse cases, [n 11 HOP there s nG adverse case. The
ground case which s the sole substratum of the impugned detention
orders ls Crime No 631 of 2022 on the file of P Kodungalyur Police
Station for alleged affencos under Section 8{c] rfw Z0¢0I(E), 25,
291} of "Nargobic Drugs and Psychotroplc Substances Act, 1985
(horeirafter 'NDPS Act' for the sake of convenience and clariby,
Dwing to the nature of the challenge to the impugned detention
ordess, 1T & not Aecessary to delve into the factual matrix or be

detained farthor by facts,

Ao MrRCPaul Kenagaral, learmed counsel representing
MrKarthik, iearmed coundel for petiboner In 1 and I HOPs,
Mr. M. \Vignesh, amed counsel representing MrS.Syed Mazhar
Hayath, leamed counset on recard for petitioner i 10T HCP ang
MrR.Muniyappara), learned State Additicnsl Public Prosecotor
assisted by MrM Sylvester John, learned counsel, for o oall

respondents are bafors us

H. In all tha three captioned HOPs, the same point arises for
cortsideration, To be nobed, though several pointsfgrounds have

been urgedfrolsed 0 the support aflidavit, learmed counsael for

s =
ilgl:':."i'v'ﬂ.n of |2



Vi Marad TR I 3

Page Nos.11/17

https://www.mhc.tn.gov.in/judis

U D DO el NS i kD
prtiteners M K.C.Faul Kanagara] appearing on behalf of counss! on
mecord In 1 and 1 HCPs and MM Vignosh, leamed counsel
representing the cownsal on record for petitioner o 111 HOP
projected thelr campalgn against the Impugned detention orders on
one point and that one point tums on subjective satisfaction arnvad
a1 by the detaining puthorty gua imminent possibifity of the

detenus being enlarged on bail

: ] It is submitbed thai for arriving 2t the aforermentioned
subjeckive satisfaction, the detaining authority has relied on & baijl
order dated 31.08. 2018 made in Cri.M.PNo.662 of 2018 vide Crimwe
NO. 327 aof 2018 on the file of P4 Basin Bridge Police Station,
Chennal, To Be nated, i this 31082018 bail ardes, ane Velazhakl 15
the petitioner and therefore this. matber shall be refernéd b as
IWelazhaki's case. It was argued by feamed counssl for petiboners
that Velazhak's case s not similar gua ground case for two reasons
and lgarnod counsel points oot that in Velazhak''s case, S5ectlans
25 and 29{1) of HOPS Act ame not charging secbons whergss the
same are charging sectlons n the ground case, The  second
distinction diawn s, in Velamhaki's case the Specal Publc
Prasecutor has made an endorsement in the bail patition saying that

the petitioner may be relessed on bail an gy condibon. Tn response

g M7 of 12
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Lol this. subsission, learned State Additional Public Prosecutor
submitted to the comtrary by saying that the two cases are broadly

cxmiparablie.

i, We cerefully peruzsed the bail order in Velarhpki's casa.
We find that the argument of tha learned cownssl for pebitionars
sbands sustained as there is no Section 25 or 29{1) viz,, allowing
promises to be used for commission of offonce and abetment amd
conspiracy. This makes a warld of difference betwiean the bwo cases

and takes them out of a common comparable zona.,

11, Ha that as It may, one pamaraph in Velazhakl's case
roads as fodlows:
The leamed Specisl Public Prosgculor made an
endovsament in the bail petition stating that the petitioner

may De released an bed on any condibion, '

12, Thersfore, i 15 chear that in  Velaghakis casa,
Prazecutar hay made on andorsement in writing in the Bail poetitien
itsail saying that the pettionar may be released an ball on “any
condition’. This means that this case cannat be relied on as a similar

case for amiving at subjecove =atisfaction gua imminent possibility

Wt
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af the detenus baing enfanged on bail in the cases on hand. To puk i
differanthy, this s comparing cranges and apples. This means that
detaining avthority's subjective satisfaction In this regard stands

chattered like a fallen prism,

13. The consequence of discussion and dispositive reasaning
supra i all thres impugned detention orders deserde to be

deslodged.

14, Ergo, the sequitur s,

(I} H.CP, Mo, 0981 of 2022 s aflowed, Impugned
detention order dated 050592022 bearing referanco
No.2BB/BCDFGISSSV/2022 made by the secand
respondent is set Bside and debenue  Tmit Vinothind,
female, aged 25 wyears, wife of Thiru Vasanthakumar,
now detained in Spacal Prdon for Women, Puzhal,
Crenrna = directed [0 be el at liberty forthwith ufless

regquired in connectisn with ary other case/s

Gi) HOC PR MNa. 1982 of 2022 is allowed, impugned
debention order dated 06.09.2022 beasring reference

Mo 293/BCOPGISSSY 2022 made by the dSecond

e P e a.9ar 13
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respondent s set aside  and deteppe Tt Dharni,
female, aged 24 years, wife of Thin.Chandrasekar, now
detained in Special Prison for Waomen, Puzhal, Chennal s
directed to be satb at liberty forthwith unless requifed in

connecton with any other case/fs.,

(i) H.C.E Ko, 2024 of 2022 i allowed,  impugned
detention order dated 05092022 bearing roference
No 28T/BCOFGISSSY/2022 made by the second
respondent is set aslde and detenu ThiruAlbert, male;
aoed 26 years, son of Thirulohn Sagayaral, now
detained in Central Prison, Puzhal, Chennal is directed 1o
be 2ot at liberty forthwith unless reguired in connection

with any other casae)s.

Thera shall e no order as 1o Ccosis.

(M.5.,3.) (M.N.K.,1.}
05,04, 2027
Indax | Yas / Mo
MNeulrai Citaton © Yes / Mo
fjaliall

P.5: Registry to forthwith communicate this order to Jail
authaorities in (i) Central Prison, Puzhal, Chennai.

(ii} Special Prison for Women, Central Prison,
Puzhal, Chennai.

L TR g ] in'prki -
;.Elu'a_u,‘ Mool pd i3
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6. Learned counsel for the petitioner submits that the points
on which aforementioned HCPs were allowed are available in the
captioned HCP also. This means that the impugned preventive

detention order in the captioned HCP also deserves to be dislodged.

7. Ergo, the sequitur is, captioned HCP is allowed. Impugned
detention order dated 06.09.2022 bearing reference
No0.294/BCDFGISSSV/2022 made by the second respondent is set
aside and the detenu Thiru.Kakili @ Madhan, aged 22 years,
S/o.Thiru.Kannadasan, is directed to be set at liberty forthwith, if not
required in connection with any other case / cases. There shall be no

order as to costs.

(M.S.,].) (M.N.K.,J.)
20.04.2023
Index : Yes / No
Neutral Citation : Yes / No
mmi

P.S: Registry to forthwith communicate this order to Jail
authorities in Central Prison, Puzhal, Chennai.
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To

1.The Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat, Fort St. George, Chennai — 600 009.

2.The Commissioner of Police cum
District Magistrate, Commissioner Office,
Greater Chennai, Veppery, Chennai - 7.

3.The Superintendent of Prisons,
Central Prison, Puzhal, Chennai - 66.

4.The Inspector of Police,
P6 Kodungaiyur Police Station,
Chennai - 118.

5.The Public Prosecutor
High Court, Madras.
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M.SUNDAR, J.,
and
M.NIRMAL KUMAR, J.,

mmi

H.C.P.N0.2325 of 2022

20.04.2023



