H.C.PNo0.2432 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 05.06.2023

CORAM

THE HONOURABLE MR.JUSTICE M.SUNDAR
and
THE HONOURABLE MRS.JUSTICE K.GOVINDARAJAN

THILAKAVADI

H.C.P.No0.2432 of 2022

S.Manogar
S/o.Srinivasan .. Petitioner/Father of the Detenu

Vs.

1.State Represented by its
Home Secretary to the Government of Tamil Nadu,
Home Prohibition and Excise Department,
Fort St.George,
Chennai - 600 009.

2. The Commissioner of Police,
Tambaram City, Tambaram.

3.The Inspector of Police,
T-10, Manimangalam Police Station,
Kanchipuram District.

4.The Superintendent of Prison,

Central Prison,
Puzhal. .. Respondents
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H.C.PNo0.2432 of 2022

Petition filed under Article 226 of the Constitution of India praying for
issuance of a writ of habeas corpus to call for the records in relating to the
order of Detention passed by the second respondent dated 15.09.2022 in
BCDFGISSSV No.143/2022 against the petitioner's son the Detenue
Thiru.Yogeswaran @ DJ, Male, aged about 19 years, son of Manohar, who is
confined at Central Prison, Puzhal and set aside the same and direct the

respondents to produce the detenue before this Court and set him at liberty.

For Petitioner : Mr.T.Perinbanathan

For Respondents Mr.R.Muniyapparaj
Additional Public Prosecutor
assisted by

Mr.M.Sylvester John, Advocate
ORDER

[Order of the Court was made by M.SUNDAR, J.]

Captioned 'Habeas Corpus Petition' ['[HCP' for the sake of brevity] has
been filed by father of detenu assailing a 'preventive detention order dated
15.09.2022 bearing reference No.143/BCDFGISSSV/2022' [hereinafter
'impugned detention order' for the sake of convenience and brevity]. To be
noted, third respondent is the sponsoring authority and second respondent is
the detaining authority as impugned detention order has been made by

second respondent.
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2. Impugned detention order has been made under "The Tamil Nadu
Prevention of Dangerous Activities of Bootleggers, Cyber law offenders,
Drug-offenders, Forest-offenders, Goondas, Immoral traffic offenders, Sand-
offenders, Sexual-offenders, Slum-grabbers and Video Pirates Act, 1982
(Tamil Nadu Act No.14 of 1982)' [hereinafter 'Act 14 of 1982' for the sake of
convenience and clarity] on the premise that the detenu is a 'Goonda' within

the meaning of Section 2(f) of Act 14 of 1982.

3. There is no adverse case. The ground case which is the sole
substratum of the impugned detention order is Crime No0.265 of 2022 on the
file of T-10, Manimangalam Police Station for alleged offences under
Sections 294(b), 341 and 302 of 'The Indian Penal Code (45 of 1860)'
[hereinafter '[PC' for the sake of convenience and clarity]. Owing to the
nature of the challenge to the impugned detention order, it is not necessary to

delve into the factual matrix or be detained further by facts.

4. Mr.T.Perinbanathan, learned counsel for petitioner and
Mr.R.Muniyapparaj, learned State Additional Public Prosecutor assisted by
Mr.M.Sylvester John, learned counsel for all respondents are before us.

5. We are informed that co-accused in the ground case were also
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clamped with similar preventive detention order and the same were
challenged before this Court vide H.C.P.Nos.2160, 2242 and 2293 of 2022
and HCPs were allowed by an order dated 18.04.2023 and 02.06.2023,
respectively, made by this Court. A scanned reproduction of one of the orders

made in H.C.P.No0.2160 of 2022 is as follows:

FLCFNo 2460 of 2022
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 18042023
Coram

THE HONOURABLE MREJUSTHCE M.SUNDAR
anmd
THE HONH/RABLE MRAJUSTICE MNIEMAL KUMAR

H.C.ENo.2160 of 2022
R Muthulakshmi

Win Ravikumar . PetitionerMother of detenu

Vs
1. The Secretary to Government,
Home, Prohibition and Excise Depariment,
Chennai 600 D49,

2. The Commussioner of Police,
Tambaram City, Sholinganallur,
Chennai — GO0 1149,

3. The Superintendent,
Central Pnison, Puzhal,
Chennal — 600 (458

4 The Inspector of Police,
T-10 Police Station,
Mammangalam, Chenna, Respondents

Petition filed under Article 226 of the Constitution of India praying for
tssuance of a writ of habeas corpus to call for the entire records connected
with the order of the 2™ respondent dated [5.09.2022 relating to the

detention order in Memo No. 145 BCDFGISSSY/2022 of the Commissioner
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of Police, Tambaram City and quash the order of detention passed therein by
the 2™ respondent agamnst the detenu and directing the respondents herein to
produce the body of the detenu namely Dillibabu G Smart Dallibabu, son of

Ravikumar, aged about 21 vears, now detained in Central Prison, Puzhal,
Chennal before this Court and set lam at liberty foribwath

For Petitioner i Mr B Balaknshnan
fior Mr.C_Saravana Kumar

For Respondents - Mr. R Muniyapparaj
Additional Public Prosecutor

assizted by
Mr ML Sylvester John, Advocate

ORDER

[Order of the Court was made by MUNIRMAL KUMAR. 1|

Captioned "Habeas Corpus Petition' [hereinafter 'HCP' for the sake of
convenicnce and brevity] has been filed by mother of the detenu assailing
'detenbon  order dated 15092022 beanng relerence BUDFGISSSY
No 1452022 |heremafier ''impugned detentton order’ for the sake of
convenience]. To be nofed, the fourth respondent 15 the sponsonng authonty
and the second respondent is the detaining authority as impugned detention

order has been made by the sccond respondent.
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2. Impugned detention order has been made under The Tamul Nadu
Prevention of Dangerous Activitics of Bootleggers, Cyber law offenders,
Drug-otfenders, Forest-offenders, Goondas, Immuoral traffic offenders, Sand-
offenders, Sexual-offenders, Slum-grabbers and Video Purates Act, 1982
(Tamel Nadu Act No.14 of 19827 [hereinafter "Act 14 of 1982 for the sake of
convenience and clanty] on the premise that the detenu 15 a ‘Goonda' within

the meaning of Section 2(f) of Act 14 of 1982,

3. There 15 no adverse case. The ground case which is the sole
suhstratum of the impogned detention order 15 Crime Mo 265 of 2022 on the
file of T-10, Manimangalam Police Station for alleged offences under
Scctions 294(b), 341 and 302 of The Indian Fenal Code (45 of 1860)
[hereinafter TPC for the sake of conventence and clanty], Owing to the
nature of the challenge to the impugned detention order, it 15 not necessary to

delve into the factual matnx or be detamed further by facts.

4. McR Balakrishnan, learmed counsel representing the counsel on
record for petitioner and MrR.Muniyappara), learned Additional Public
Prosecutor assisted by MM Sylvester John learned counsel for all

respondents are before us.
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5 Leamed counsel for petitioner predicated his campaign against the
impugned detention order on one short point and that is, in the Arrest
Intimation Form it 15 recorded that the arrest of the detenu was mformed to
his. mother one  TmtMuthulakshmi  through  her  mobile  bearing
No. 8608057690 by way of SM5. He further submitted that this would not be
a proper communication of amest, more so, there 1s no statement recorded
from the sasd Tmt Muthulaksho to confirm as to whether she recetved the
arrest intimation, thereby hampered the nght of the delenu to make an

effective representation.

6. The learned Additional Public Prosecutor submitted that the
petitioner has not made any such representation now putforth before this

Court. Hence, the above contention may not be considered,

7. The Honm'ble Division Bench of this Court m the case of
“Akifandeswari Vs State, rep. by Secretary to Govermment, Home,
Prohibition and Excise Department, Chennai-600009, reported in 2008 (3)

ML {Crl) 7dd, held as follows:
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R FNo 2160 of 2022

“5. Thouglh the learmed Addittona! Public Prosecutor has
e i affergn o Jusifiy by staring that the fomify members
were (mimated through telegrams, he has npoi placed any
sietertal foo sarisfy this Cotet as to whether gy relegram wis
sent and phe same was acknowledged eiher by the family
members ar relotives of the detenn. A vight of intimation o the
relatives or family members of the deteny encompasses iself the
fundamental right guaranieed wunder Ariicle 22(3) of the
Constirenion of fndia 1o make & representation o the Deraiiing
Authowiny or the Srate Governmient, a1 the case may be. ln the
everl the arrest &5 wol intimated, the detenu would rot be in a
positton momeke any such representuation and in that context,
Jatfre on the part of the Detalning Authoriny would arawnt o
deprivation af the right of the derenu o make an effeciive
repveseniation  guaranieed wader  Article 235 of  the
Constitution of Tndia. (e the facts af this cave, a specific
arverment fas been made thal the nfiimation was nor given. We
s fTod thar the satd avermens by mol heen controvertad In e
Counter  Affldavit. Though the learned Additlonal Publle
Prosecutor submired thar the family members of the desenu
were informed of the arvest through telegram, there are mo
maferials placed before us o subsianiiate the sald contention,
Further, the copy of the telegram has also nor been furaished o
the detemi fn the absence of the same, we are wnahle 1o aecept
the conrention of the feared Additione! Public Prosecuior that
the famuly members or the relatives of the deteny were informed
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of the avvest. Dnder these cireumstances, the detentlon order 13

vinated ™

#. Following Akifandeswari Case (cited supra), this Court in the case
of “Ganesh @ Lingesan Vi State of Tamil Nadu and another reported m
2002 {3} MWN (Cr.) 315 DB” in paragraph No. 10, held as follows:

“T8. “No man shall be deprived of his Iife and berty except
by procedure established by law ™ has been giraranteed in Articie 21
af the Coustitetion of fndia. His vght to be informed of the avrest i
fis basic humae right. Curtgilment of his personal freedom in
pursuaice of a  preveniive  detention  low  though  has  the
constimitonel sarcrton (iee Article 22{340) of the Consritetion of
Indiay, ir iy condiioed by many consfraing, one of which & g
chance for bim o pmake represeniation o8 againg bls detention
fsee Article 22(3) of the Constifition of fndial, I his areest 5 nod
infarmed o his dear amd mear ones, who could make representation
a5 against the detension ovder on iy behelfl he cannor exerclse the
right grven o kim ander Article 2403 of the Constinetion of Tadia. fn
this consundional perspective, the argument of the Respondenr thay
by mon-supply of a copy af the telegram informing his arvest no
prejudice 5 caised o the deteny (s oo big a pill w guip.”

4. In this case, the arrest intimation 15 through Short Message Service
{5MS). The reason given is not acceptable, proper intimation has to be given

to the detenu and the deters must know the reason for his arest.  Further,
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right of the detenu to make an effective representation qua the preventive
detention order 15 a Constitutional safeguard ingramed in Clase (5) of
Ariicle 22 of the Constiution of India. In the light of the narrative thus far,
this Constitutional safeguard 15 hampered.  The sequutur 15, the mpugned

preventive detention order deserves 1o be dislodged.

10. Erge, the sequitur is, captioned HCP is allowed and the detention
arder dated 15082022 beanng reference BCDFGISSEY No 1452022 made
by the second respondent is set aside and the detenu Thiru Dilli Babu @
Smart Dilli Babu, aged 21 years, son of Thiru Ravikumar s directed to be set
at [therty forthwith unless required in connection with any other case. There
shall be no order as to costs,

(MLSL)  (MLNELL)
18.04.2023
Index - Yes / No
Speaking / Non-speaking
Mewtral Criation @ Yes ( No

IEl

P.5: Registry to forthwith communicate this order to Jail authorities in
Central Prison, Puzhal, Chennai.

6. In the hearing it emerges clearly that the point on which the
aforementioned HCP is allowed is available to the detenu in the case on hand

also. Therefore, captioned HCP also has to be allowed.
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7. Ergo, the sequitur is, captioned HCP is allowed. Impugned
detention order dated 15.09.2022 bearing reference
No.143/BCDFGISSSV/2022 made by the second respondent is set aside and
the detenu Thiru.Yogeswaran @ DJ, aged 19 years, son of Thiru.Manohar,
now detained in Central Prison, Puzhal, Chennai is directed to be set at
liberty forthwith unless required in connection with any other case/s. There

shall be no order as to costs.

(M.S..J.) (K.G.T.,J.)
05.06.2023

Index : Yes

Speaking order
Neutral Citation : Yes
1Sl

P.S: Registry to forthwith communicate this order to Jail authorities in
Central Prison, Puzhal, Chennai.
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M.SUNDAR, J.
and
K.GOVINDARAJAN THILAKAVADI, J.

rsi
To

1.The Home Secretary to the Government of Tamil Nadu,
Home Prohibition and Excise Department,
Fort St.George,
Chennai - 600 009.

2. The Commissioner of Police,
Tambaram City, Tambaram.

3.The Inspector of Police,
T-10, Manimangalam Police Station,
Kanchipuram District.

4.The Superintendent of Prison,
Central Prison,

Puzhal.

5.The Public Prosecutor
High Court, Madras.

H.C.P.No0.2432 of 2022

05.06.2023
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