
C.R.P.Nos.3672, 3800 of 2022, 338 and 2123 of 2023 &
C.M.P.Nos.19457, 20005 of 2022, 12931 of 2023 

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 30.11.2023

CORAM:

THE HON'BLE Mrs.JUSTICE V.BHAVANI SUBBAROYAN

C.R.P.Nos.3672, 3800 of 2022 and 338 and 2123 of 2023 

C.M.P.Nos.19457, 20005 of 2022 and 12931 of 2023 

R.Radha @ Radha Ramalingam ...Petitioner in CRP Nos.3672, 3800 

    of 2022 

Madan Raj HUF ...Petitioner in CRP No.338 of 2023

R.Radha HUF ...Petitioner in CRP No.2123 of 2023

Vs.

Madhan Raj ...Respondent in CRP Nos.3672 and 3800 

    of 2022

Radha @ Radha Ramalingam ...Respondent in CRP No.338 of 2023 

B.Niranjani ...Respondent in CRP No.2123 of 2023 

Prayer in CRP No.3672 of 2022: 

Civil Revision Petition filed under Article 227 Constitution of India to 

set aside the one-line docket order and decreetal order dated 28.07.2022 

made in I.A.No.2 of 2022 in COS.No.9 of 2022 on the file of Commercial 

District Judge, Salem. 

Prayer in CRP No.3800 of 2022: 

Civil Revision Petition filed under Article 227 Constitution of India to 

set aside the order and decreetal order dated 03.09.2022 made in I.A.No.4 

of 2022 in COS No.9 of 2022 on the file of the Commercial District Judge, 
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Salem by allowing the present Revision. 

Prayer in CRP No.338 of 2023: 

Civil Revision Petition filed under Article 227 Constitution of India to 

set  aside  the  docket  order  dated  20.10.2022  in  I.A.No.6  of  2022  in 

C.O.S. No.9 of 2022 on the file of the learned District Judge, Commercial 

Court, Salem as illegal and incompetent without jurisdiction. 

Prayer in CRP No.2123 of 2023: 

Civil Revision Petition filed under Article 227 Constitution of India to 

strike off the plaint in C.O.S. No.10 of 2023 on the file of the learned District 

Judge, Commercial Court, Salem for want of compliance of Section 12-A of 

the  Commercial  Courts  Act,  2015  (4  of  2016)  together  with  lack  of 

jurisdiction in terms of Section 9 of the Code of the Civil Procedure.

For Petitioner in  C.R.P.No.338 of 2023 and 

For Respondent in C.R.P.Nos.2123, 3672 and 3800 of 2022

Mrs.AL.Gandhimathi,  Senior Counsel for 

Mr.M.Sriram and 

Mr.A.Saravanan

For Petitioners in  CRP Nos.3672 and 3800 of 2022 

  and CRP No.2123 of 2023 

and For Respondent in CRP No.338 of 2023

Mr.N.Jothi, Senior Counsel for 

Mr.S.Vinod

C O M M O N   O R D E R
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Since the parties in the Revisions are one and the same, they are 

taken up together and a common order is being passed. 

2. The brief facts leading to the Revisions are as follows:

(i) The respondent in the first two Revisions, viz., CRP Nos.3672 and 

3800 of 2022, viz., Madhanraj, HUF represented by its Kartha Madhanraj 

filed commercial original suit  in C.O.S. No. 118 of 2021 [Lateron, on the 

formation of Commercial Court  transferred from the Principal District Court, 

Salem and renumbered as C.O.S.No.9 of  2022].   As  per said the plaint 

averment, the defendant who is the revision petitioner in C.R.P. Nos.3672 

and 3800 of 2022 and 2123 of 2023 and respondent in CRP No.338 of 

2023 was then and there borrowing money from the respondent / plaintiff 

herein  on from various  dates  from 21-11-2013  onwards  either  by bank 

account transfer or by cash for the defendant/petitioner's urgent personal 

and business requirements by assuring to the repay the debt with interest at 

the rate of Rs.1/- per 100 per month. As per the account maintained by the 

plaintiff, the defendant was liable to pay a sum of Rs.2,09,72,300/- towards 

principal and interest as on 7-12-2019. On which day, the amount due was 

rounded off to Rs.2,05,00,000/- to which, the defendant acknowledged and 

executed  the  promissory  note  for  Rs.2,05,00,000/-  on  7-12-2019. 

Thereafter, on  18-02-2021, the defendant borrowed Rs.29,00,000/- from 

the plaintiff for the urgent personal use and executed a promissory note on 
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18-2-2021 in  favour of  the plaintiff  assuring  to repay the same with  an 

interest at the rate of Rs.1 per 100 per month to the plaintiff.

(ii) It is further alleged in the plaint that when the plaintiff demanded 

the  defendant  to  repay  the  debt,  the  defendant  issued  cheques  on 

08-05-2021 dated 21-7-2021 for a sum of Rs.20,00,000/- and cheque dated 

25-06-2021 for a sum of Rs 25,00,000/- and two cheques dated            26-

7-2021 for a sum of Rs.50,00,000/- each. It is stated in the plaint that when 

the cheques were presented, it was dishonoured under the endorsement 

either funds insufficient or exceeds, thereby, entitling the plaintiff to send a 

statutory  legal  notice  on  10-8-2021  demanding  the  cheque  amounts. 

Though the notice was received on 11-8-2021 instead of  honouring the 

cheque, the defendant seems to have sent a reply on          16-8-2021 to 

which the plaintiff sent a rejoinder notice on 21-8-2021 that was received by 

the defendant and the defendant seems to have issued reply to the rejoinder 

notice sent by the plaintiff.

(iii) Thereafter, the plaintiff  has initiated criminal proceedings before 

the  Judicial  Magistrate  -  V,  Salem on 20-9-2021  for  an offence  under 

Section 138 Negotiable Instruments Act. However, reserving his right to file 

civil  suit  against  the  defendant.  Therefore  the  plaintiff,  who  is  the 

respondent herein has held the defendant /  petitioner herein in  the first 

above three  Revision  Petitions  liable  to  pay Rs.2,34,00,000/-  alongwith 
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interest at the rate of Rs.1/- per 100 per month to the plaintiff.  Thus, the 

plaintiff  has invoked the Commercial Courts Act 2015 and filed the same 

before the Commercial Court at Salem, District Judge of Salem.

(iv) Pending suit, immediately after the receipt of the suit summons, 

the defendant/the petitioner in the 1st three above referred Revisions has 

filed I.A. No. 2 of 2022 invoking Order 7 Rule 11(a) and (d) of CPC seeking 

rejection  of  plaint  on  the  ground  that  the  Commercial  Court  has  no 

jurisdiction to try the Money Suit, which is otherwise capriciously drafted to 

attract the Commercial Courts Act 2015, apart from various among other 

grounds raised in this petition.  Though, the petition under Order 7 Rule 11 

CPC was filed and arguments were heard from both the sides, the learned 

District Judge, Commercial Court, Salem has dismissed I.A No. 2 of 2022 

in a one line order without specifying any reasons on merits and discussing 

the same which  is  fervous and hence C.R.P.No.  3672 of  2022 is  filed 

challenging the same.

(v) As far  as C.R.P.No.3800 of 2022 is  concerned, an application 

was filed in I.A.No. 4 of 2022 by the respondent / plaintiff seeking to amend 

the plaint filed in Commercial Original Suit in No.9 of 2022 under Order 6 

Rule 17 of CPC and the same was allowed by order dated 3-9-2022 and the 

same is challenged in this revision petition.
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(vi)  Further,  C.R.P.No.  2123  of  2023,  is  filed  by  the  petitioner  / 

defendant  to strike off  the plaint  in  C.O.S.No.10  of  2023 on the file  of 

District  Judge, Commercial Court, Salem.  The said suit was filed by the 

respondent, viz., Niranjani, wife of Madhanraj invoking Commercial Court 

jurisdiction  at  Salem  seeking  a  decree  in  favour  of  her  directing  the 

petitioners / defendants to pay a sum of Rs.2,84,85.962/-  along with the 

accrued interest on Rs.2,16,00,000/- at Rs.1 per 100 per month from the 

date of institution of suit.

(vii) The C.R.P.No.338 of 2023 is filed by the petitioner / plaintiff as 

against the order made in I.A.No.6 of 2022 dated 20.10.2022 [which was 

preferred by the respondent /  defendant to file statement of  truth  under 

Order 6 Rule 15-A of CPC], on the ground that the statement of truth ought 

to have been filed within 120 days i.e., 13-2-2022 and has been filed with a 

delay of 249 days, which according to the plaintiff   is an erroneous order 

passed by the District  Judge, Commercial Court at Salem and  the court 

below allowed the said pettion by permitting the statement of truth. 

3.  The learned Senior  counsel  appearing for  revision petitioner in 

C.R.P.3672  of  2022  and C.R.P.  No.  3800  of  2022  would contend that 
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dismissal  of  the petition filed  under  Order  7  Rule  11(a)  and (d)  seeks 

intervention  of  this  Court,  in  as  much  as  the  learned  District  Judge 

dismissed  the same in  one line order,  despite  the petitioner had taken 

earnest effort to convince the court that the suit itself  is not maintainable 

invoking Commercial Courts Act, 2015 and if at all the same is maintained, 

the suit  is  barred by limitation,  as  contemplated under  the Commercial 

Courts  Act  2015  and  the  Limitation  Act.  Thatapart,  the  learned Senior 

Counsel also urged upon this Court that the commercial courts act is not 

intended from the suits of ordinary money claim on alleged promissory note 

to invoke the commercial courts act and the jurisdiction of the court which 

the very purpose of the act will be defeated. He would further contend that 

that the claim made by the plaintiff in this suit does not fall under any one of 

the 22  categories,  as  mentioned under  Section 2(1)(c)  of  the Act.  The 

plaintiff  has  pouched  his  pleadings  to  fit  in  the  jurisdiction  of  the 

Commercial Courts Act, which in otherwise would ordinarily be a money suit 

rather than being filed under Commercial Courts  Act,  2015. The learned 

counsel further submitted that the promissory notes have not authorized to 

file under the commercial courts and commercial division, as the same are 

not mercantile documents  as  defined in  Section 2(1)  of  the commercial 

courts act, hence, pleaded the dismissal of the suit in C.O.S.No.9 of 2022 

and allow C.R.P.Nos 3672 and 3800 of 2022.
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4. Lastly, the learned Senior counsel appearing for revision petitioner 

in C.R.P.3672 of 2022 and C.R.P. No. 3800 of 2022 would contend that 

when the suit itself is not maintainable, as not arising under the commercial 

courts act, the question of permitting the plaintiff to amend the plaint, after 

filing of the petition under Order 7 Rule 11 (a) and (d) of CPC would not 

arise and the learned District  Judge ought to have dismissed the petition 

seeking amendment of plaint. 

5. The learned senior counsel for the petitioner in C.R.P.No. 2123 of 

2023  submitted  that  the  suit  in  C.O.S.No.10  of  2023  is  breft  of  the 

jurisdiction of the court for invoking the Commercial Courts Act 2015, when 

the act clearly specifies that pre-institutions mediation and settlement under 

Section 12(a) of the Commercial Courts Act,  2015, the suit ought not to 

have been taken on file  for  want  of  compliance under Section 12(a)  of 

Commercial Courts Act,  2015. The learned senior counsel relied upon the 

following Judgments to support his contention.

a. Judgment of the Hon'ble Supreme Court reported in (2020) 7 

Supreme Court Cases 366 [Dahiben Vs. Arvindbhai Kalyanji Bhanus 

Ali (Gajra) dead through Legal representatives and others]

b. Judgment of the Hon'ble Supreme Court reported in (2021) 9 

Supreme Court  Cases  99  [Srihari  Hanumandas  Totala  Vs.  Hemant 

8/36 

https://www.mhc.tn.gov.in/judis



C.R.P.Nos.3672, 3800 of 2022, 338 and 2123 of 2023 &
C.M.P.Nos.19457, 20005 of 2022, 12931 of 2023 

Vithal Kamat and others]

c. Judgment of the Hon'ble Supreme Court reported in (2022) 7 

Supreme  Court  Cases  731  [Sri  Biswanath  Banik  and  Another  Vs. 

Sulanga Bose and Others]

d. Judgment of High Court of Delhi reported in 2022 SCC Online 

Del 3636 [IHHR Hospitality (Andhra) Pvt., Ltd., Vs. Seema Swami and 

Others]

e. Judgment of  High Court  of  Calcutta  reported  in  2022 SCC 

Online  Cal  3010  [Venkatesh  Vincom  Pvt.,  Ltd.,  Vs.  Spice  of  Joy, 

Multicuisine Restaurant cum Bar and Others]

f.  Judgment of High Court of Delhi reported in 2023  SCC Online 

Del 1808 [Amanpreet Kohli Vs. Pankaj Dayal].

g.  Judgment  of  High  Court  of  Calcutta  reported  in  AIR  1970 

Calcutta 75 [Associated Power Co., Ltd., Vs. Ram Taran Ro]

h. Judgment of  this Court reported in 2021 (6) CTC 671 [Shahi 

Exports Pvt., Ltd., Vs. Gold Star Line Limited and Others]

i.  Judgment  of  Hon'ble  Supreme  Court  reported  in  (2022)  10 

Supreme Court Cases 1 [Patil Automation Pvt., Ltd., and Others Vs. 

Rakheja Engineers Pvt., Ltd.,]

j. Judgment of High Court of Delhi reported in 2022 SCC Online 

Del  2639  [Bola  Technology  Vs.  Ujoy  Technology  Pvt.,  Ltd.,  and 
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Another].

6. The learned senior counsel appearing for the respondent in C.R.P. 

Nos.3672 of 2022, 3800 of 2022 and 2123 of 2023 and petitioner in C.R.P. 

No.338  of  2023  would  contend  that  the  CRP  filed  by  the  petitioner  / 

defendant in CRP Nos.3672, 3800  and  2123 of 2023  is not maintainable, 

as there is a specific bar in approaching this Court,  as she ought to have 

filed only appeal as specified under Section 13 of Commercial Courts Act, 

2015. The respondent counsel contended that the transaction between the 

respondent  and  the  petitioner  are the  commercial  transaction,  which  is 

clearly covered under Section 2(1)(c)(i)  of  Commercial Courts  Act.  That 

apart, the learned counsel also contended that the respondent is a licensed 

money lender and the petitioner borrowed money from the respondent for 

his business and family expenses by executing promissory notes agreeing 

to repay the debts with interest. Apart from the same, the learned senior 

counsel  traversing  through  the  plaint  averments  would  state  that  the 

documents  produced  viz.,  the  Promissory  notes  and  communications 

between  the  plaintiff  and  the  defendant  would  itself  establish  the 

commercial transaction between the plaintiff  and the defendants. Further, 

the defendant continues to borrow money from the plaintiff for commercial 

purpose and the plaintiff  periodically renewed his lending license will also 
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established  the  transaction  between  the  plaintiff  and  the  defendant  is 

commercial in nature that would attract the jurisdiction under Commercial 

Courts Act, 2015 and hence the suit filed invoking the commercial courts 

act 2015 is maintainable. As far as the revision petition in CRP No.338 of 

2023  is  concerned,  the learned senior  counsel  emphasized more upon 

Order 6 Rule 15(a)(4) of CPC, where the learned senior cousel submitted 

that the defendant was continuously aware that the statement of truth, ought 

to have been filed within 150 days from the date of service of summon and 

on an expiry of  120 days, the defendant forfeit  the such  right to file the 

written statement. The District Court allowed the  I.A. No.6 of 2022, thereby 

accepted the statement of truth, which cannot be sustained as the same is 

beyond the competency of the court to accept such statement of truth when 

the statute prohibits such receival after 120 days. Hence, revision petition 

filed in CRP No. 338 of 2023 has to be allowed and order passed in I.A. No. 

6 of 2022 in COS No. 9 of 2022 has to be set aside. 

7.  The  learned  Senior  Counsel  further  submitted  as  against  the 

argument made by the learned Senior Counsel,  Mr.N.  Jothi in CRP No. 

2123 of 2022 that Section 12(a) of the Commercial Courts  Act is only a 

procedural aspect, which is curable even pending suits. Section 12(a) of the 

Commercial Courts Act is only a conciliated procedure which can even be 
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undertaken for pending suit referring the parties of the suit for mediation as 

contemplated under section 12(a) of the Commercial Courts  Act.  Hence, 

the suit filed by Niranjani in COS No. 10 of 2023 before the District Judge 

Commercial Court, Salem cannot be rejected that has to be sustained and

proceeded for further trial. The learned senior counsel sought dismissal of 

C.R.P.No. 2123 of 2023.

8. Further, the learned counsel for the petitioner in CRP No.3672 of 

2022 in support of her contention has relied upon the Judgment of the Delhi 

High  Court  reported  in  2022  SCC  Online  Del  3636  [IHHR  Hospitality 

(Andhra) Pvt., Ltd., Vs. Seems Swami and Others] at paragraph nos.10 to 

12, wherein it is held as follows:-

10. In the case of Lady Moon Towers Pvt. Ltd. vs. Mahindra  

Investment Advisors Pvt. Ltd. MANU/WB/0547/2021 it was observed  

by  the  High  Court  of  Calcutta  that  the  definition  contemplates  a  

commercial  dispute  and not  any other  form of  dispute  where  the  

basis of disagreement between the parties has a non-commercial  

cause.  The  gradation  of  disputes  in  Section  2(i)(c)  takes  into  

account all possible forms of Agreements from which a commercial  

dispute may arise; it makes it clear that the framers of the statute 

gave  emphasis  on  the  commercial  flavour  of  the  transaction  as  

opposed to agreements entered into between the parties without a  

commercial  purpose.  The  commercial  purpose  would  generally  

mean a transaction  by which  a person's  commercial  or  economic  

interest may be advanced and would result in an economic benefit  

to  that  person.  It  would  not  include  an  agreement  where  profit  

making is an incidental outcome of the transaction or may happen  

by accident. Home Loan for example is given by a person or entity  

to  another  with  the  expected  outcome  of  principle  sum  being  

returned with  interest. The essential  commercial  flavour in such a 

loan may be lost by way of informal terms under which the money is  
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lent and advanced and the Digitally  Signed By:PRIYANKA ANEJA 

Signing  Date:04.11.2022  13:23:37  2022/DHC/004647  consequent  

uncertainty which may result therefrom. It was further observed that  

in  terms  of  Section  2(i)(c)  ordinary  transactions  of  merchants,  

bankers, financers and traders such as those relating to mercantile  

documents  implies  ordinary  transactions  between  the  named  

persons  and  the  "mercantile  documents"  indicates  that  all  

transactions between the specified classes of persons will not result  

in  a  commercial  dispute  where  the transaction  does not  relate  to  

mercantile  documents.  Only  those  disputes  arising  out  of  a  

transaction between the named classes of persons which has been  

formalised by way of a mercantile document would be termed as a  

commercial dispute. In the said suit, a loan of Rs. 50 lakhs had been  

given by the plaintiff Company to the defendant since the Directors  

of the Plaintiff Company were known to the defendant since long. It 

was held that simplicitor because a loan transaction was involved  

would not attract a commercial flavour to it and was held to be not a  

commercial dispute.

11. This Court in Kailash Devi Khanna vs. DD Global Capital  

Ltd. 2019 SCC OnLine Del 9954 held that all  suits for recovery of 

monies cannot brought under Section 2(1)(c)(i) of the Act where the  

suit  is  not  based  on  any  transaction  relating  to  mercantile  

documents. The Bombay High Court in Bharat Huddanna Shetty vs. 

Ahuja Properties & Developers (Interim Application (L) No.14350 of 

2021; decided on 13 th July, 2021) rejected the contention that the 

suit  should  be  treated  as  a  commercial  summary  suit  on  the  

mandate  that  the  transaction  had  occurred  between  merchants,  

bankers, financiers and traders and further clarified that transactions  

between  individuals  where  the  plaintiff  gives  a  friendly  loan  to  a  

needy  friend  will  not  be  seen  as  a  transaction  in  the  course  of  

ordinary  business.  The Madras High  Court  in R. Kumar vs. T.A.S 

Jawahar  Ayya MANU/TN/4159/2020  was Digitally  Signed  

By:PRIYANKA  ANEJA  Signing  Date:04.11.2022  13:23:37  

2022/DHC/004647  of  the  view  that  since  the  plaintiffs  did  not  

transact  in  the  capacity  of  financiers,  the  dispute  was  not  a  

"commercial  dispute"  and that an ordinary  transaction  of  the four  

classes of persons mentioned in 2(1)(c)(i) arising out of mercantile  

documents  alone  would  fall  within  the  definition  of  a  commercial  

dispute. The Calcutta High Court in Associated Power Co. Ltd. Vs. 

Ram Taran Roy AIR 1970 Cal 75 focused its gaze on a "mercantile  

document"  within  the  meaning  of  the  First  Schedule  of  the  City  

civil Court Act, 1953 as a document between merchants and traders  

where the construction, interpretation and meanings of words and 

clauses of the mercantile documents would assume significance.
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12. It should also be pointed out that the words used in sub-

clause  (i)  of  clause(c)  are  "ordinary  transactions  of  merchants,  

bankers, financiers and traders such as those relating to mercantile  

documents.....".  The  placement  of  the  underlined  words  between  

ordinary  transactions  of  the  named  persons  and  the  mercantile  

documents  indicates  that  all  transactions  between  the  specified  

classes of persons will  not result in a "commercial  dispute" where  

the  transaction  does  not  relate  to  mercantile  documents.  Hence,  

only  a  dispute  arising  out  of  a  transaction  between  the  named  

classes  of  persons  which  has  been  formalised  by  way  of  a  

mercantile document will  be a "commercial  dispute" under Section  

2(1)(c)(i) of the 2015 Act.

9. That apart, the learned counsel for the petitioner in CRP No.3672 

of 2022 in support of her contention has relied upon the Judgment of the 

High Court of Calcutta reported in 2022 SCC Online Cal 3010 [Venkatesh 

Vincom Pvt., Ltd., Vs. Spice of Joy, Multicuisine Restaurant cum Bar 

and Others] 

“7. Reverting to the core issue the eventuality enshrined in  

Clause (i) of Section 2(1)(c) of the said Act postulates that a dispute  

arising  out  of  the  ordinary  transaction  of  financer  relating  to  

mercantile documents including its enforceability and interpretation  

are the important factors to be borne in mind. The said Clause can 

be segregated  into  3  parts.  Firstly,  the  dispute  must  arise  out  of  

ordinary  transaction  of  financer  and  secondly,  such  ordinary  

transaction  must  relate  to a  mercantile  document  and  thirdly,  the  

enforceability  and the interpretation of such document is involved.  

Admittedly,  the  appellant  is  a  non  banking  financial  corporation  

which would be evident from the averments made in the plaint and  

the certificate of incorporation annexed thereto. The primary function  

of the non banking corporation is to extend financial  supports and  

can  be  regarded  as  an  FMAT  20  OF  2022  Page-8  ordinary  

transaction of the financer. We find no ambiguity in this regard that  
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lending  money by the appellant  is  fundamentally  the transactions  

which it does and can be regarded as the ordinary transaction. The  

parties are not ad idem on the expression  "mercantile  document"  

appearing  in  the  said  clause  for  the  reason  that  there  was  no 

agreement in writing nor any document evincing the money given as  

loan to the respondents. The mercantile document is not defined in  

the said  Act. However,  the said  Act defines 'document'  in Section  

2(1)(f) to  mean  any  matter  expressed  or  described  upon  any 

substance  by  means  of  letters,  figures,  or  marks,  or  electronic  

means or, by more than one of those means, intended to be used,  

or which  may be used, for the purpose of recording that manner.  

The definition of a document is expansive and is not restricted to 

any  agreement  to  be  executed  by  and  between  the  parties 

recording the transactions at the beginning thereof. The definition is  

wide  enough  to  include  any  expression  or  a  description  of  any  

substance by means of letters, marks or figures or electronic means  

which would be sufficient enough to bring clarity of the matter. The  

word 'mercantile' in ordinary parlance means a document relating to 

a merchant or trading or a document which is commercial in nature.  

In Black's Law Dictionary, 8th Edition 'mercantile'  is defined as in  

"BLD"

8. Since the word 'mercantile' includes the transaction which  

is of commercial  nature the "commercial  paper"  is also defined in  

the Black's Law Dictionary as an instrument other than the cash for  

the  payment  of  money  and  include  negotiable  instrument  of  a  

particular kind in the following:

FMAT 20 OF 2022 Page-9 "Commercial  Paper:  1. An instrument,  

other  than  cash,  for  the  payment  of  money.  Commercial  paper  -  

typically existing in the form of a draft (such as a check) or a note 

(such as a certificate of deposit)  -  is  governed  by Article  3 of the 
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UCC. But even though the UCC uses the term commercial  paper  

when referring to negotiable instruments of a particular kind (drafts, 

checks, certificates of deposit,  and notes as defined by Article  3), 

the term long predates the UCC as a business and legal  term in  

common  use.  Before  the  UCC,  it  was  generally  viewed  as  

synonymous  with  negotiable  paper  or  bills  and  notes.  It  was  

sometimes  applied  even  to  nonnegotiable  instruments.  -  Also  

termed  mercantile  paper;  company's  paper.  See  NEGOTIABLE 

INSTRUMENT."

" 'Commercial paper' is rather a popular than a technical expression,  

often used, however, both in statutes and in decisions of courts, to  

designate  those  simple  forms  of  contract  long  recognized  in  the  

world's commerce and governed by the law merchant."

"Defined  most  broadly,  commercial  paper  refers  to  any  writing  

embodying rights that are customarily conveyed by transferring the 

writing. A large subset of commercial paper consists of such writings  

that are negotiable, which means that the law enables a transferee  

to acquire the embodied rights free of claims and defences against  

the transferor."

FMAT  20  OF  2022  Page-10  "Sec.  2  (c)  "Commercial  dispute"  

means a dispute arising out of -

(ii)  Ordinary  transactions  of  merchants,  bankers,  financiers  and  

traders such as those relating  to mercantile  documents, including  

enforcement and interpretation of such documents.

9.  The  Stroud's  Judicial  Dictionary  defines  the  commercial  

action  to  mean  and  include  any  cause  arising  out  of  ordinary  

transactions  of  merchants  and  traders  and  without  prejudice  to 

generosity of the following words: any cause relating to construction  

of  a  mercantile  document,  the  export  or  import  of  mercantile,  
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insurance, banking, mercantile agency and mercantile uses. It, thus, 

engulfed  within  itself  any  action  or  undertaking  with  an  object  to  

make a profit therefrom (see Punjab University vs. Unit Trust of India  

& Ors., (2015) 2 SCC 669). In Ladymoon Towers Pvt. Ltd. (Supra)  

the Single Bench of this Court has relied upon various judgments of  

the Delhi High Court, Bombay High Court and Madras High Court as  

well  as  the  Calcutta  High  Court  to  ascertain  the  meaning  of  a  

mercantile  document.  It  has  been  held  therein  that  all  suits  of  

recovery  of  money  may  not  come  within  the  purview  of Section  

2(1)(c)(i) of  the  Act  if  not  based  on  any  transaction  relating  to  

mercantile document. The view of the Bombay High Court has also  

been  noticed  to  the  effect  that  the  suit  cannot  be  treated  as  a  

commercial  suit  unless  the transaction  has occurred  between  the 

merchants,  traders,  bankers  and  financers  and,  therefore,  any  

transaction of two individuals in extending a friendly loan cannot be  

regarded as a commercial transaction or a transaction in an ordinary  

course of business. The view of the Madras High Court as relied on 

by  the  Single  FMAT 20  OF 2022  Page-11  Bench  in  Ladymoon  

Towers Pvt. Ltd. (Supra) was that if the plaintiffs have not transacted  

in a capacity of a financer it cannot come within the purview of the  

aforesaid definition clause. So far as the Calcutta High Court view  

as noticed by the Single  Bench in the above noted decision  was  

based on the definition of a mercantile document appearing in the  

First  schedule  of  City  Civil  Courts  Act,  1953  to  be  a  document  

between merchant and traders and the construction, interpretation  

and meaning of the words and clause of the mercantile document  

would  assume  a  greater  significance.  Though  the  aforesaid  

judgments were noticed by the Single Bench in the above referred  

cases but ultimately it was held that the suit for recovery of money 

lend and advanced as friendly loan does not satisfy the definition of  
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a commercial  dispute. It is  no doubt  true that every nature of the  

monetary transaction cannot come within the ambit of a commercial  

dispute  defined  in  the  said  Act.  Such  monetary  transaction  in  an  

ordinary course of business transacted by the merchants, bankers,  

financers  and  traders  based  upon  a  mercantile  documents  are 

regarded  as  a  commercial  transactions  and  a  suit  before  the  

Commercial Court is maintainable. Taking a clue from the definition  

of a 'merchant', what was a conservative view at one point of time  

have seen a radical change with the varied varieties of transaction  

which  can  be  manifestly  seen  from the  expansive  definition  of  a  

commercial  dispute  under Section  2(1)(c) of  the  said  Act.  By 

advancement of technology the mode and the nature of transactions  

have  also  been  changed  and  what  was  earlier  known  as  a  

negotiable instrument in a primitive stage has been gradually taken 

out  of  practice  and  the  mode  of  the  transaction  has  been  well  

accepted  in  electronic  form.  The  interpretative  tool  FMAT 20  OF 

2022  Page-12  is  an  evolving  process  and  changes  with  the  

behavioural  pattern of the society more particularly  in commercial  

transactions  and,  therefore,  any  rudimentary  form  of  the  

interpretation may not be compatible  with  the changing  pattern of  

the commercial transactions.”

12. It leads to another question whether the loan extended to  

one of the partners for and on behalf of the firm can be regarded as  

a  transaction  with  the  firm.  The  answer  can  be  traced  from the  

provisions  contained  in  Chapter  IV of  the  Indian  Partnership  Act,  

1932. Section  18 of the said  Act postulates that the partner  is  an 

agent  of  a  firm  for  the  purpose  of  business  of  the  firm. Section  

19 contemplates the implied authority of the partner as an agent of  

the  firm and Section  22 thereof  binds  the  firm for  any  act  of  the  

instrument  done  or  executed  by  the  partner  or  other  persons  on  
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behalf of the farm to be regarded as done or executed by the firm.  

Undisputedly,  the  cheque  was  issued  by  the  appellant  to  the 

Respondent  no.  2  and  the  receipt  or  a  note  evincing  such  

transaction,  was  issued  by the Respondent  no.  1  firm. It is  not  a  

case  where  the  Respondent  no.  2  utilised  the  money  for  his  

individual purposes but in fact the money given by the appellant was  

used  and  utilised  by  the  Respondent  no.  1  firm  and  the  TDS 

certificate also corroborate the same. Even the interest is paid by  

the  Respondent  no.  1  firm  and,  therefore,  even  if  the  cheque  

covering  the  loan  amount  was  issued  in  the  name of  one  of  the 

partners  but  shall  be  regarded  as  a  payment  to  the  firm.  As  

indicated above, there is no condition laid down in the said definition  

'commercial  dispute'  that  the  mercantile  document  must  be  

executed at the beginning or before the transaction having affected  

rather  the  document  defined  in Section  2(1)(f) of  the  Act includes  

any matter expressed or described upon any substance by means  

of letters, figures or marks or electronic means intended to be used 

or which may be used for the purpose of recording the FMAT 20 OF 

2022 Page-16 matter. We, therefore, find no difficulty in considering  

that the mercantile document as an instrument by any other means  

coming within the ambit of the definition of a document executed by 

a merchant  in  an ordinary  course of business and any restrictive  

interpretation  would  frustrate  the  legislative  intent  and  the  object  

and purpose underlying the promulgation of the Commercial Courts  

Act, 2015. We, therefore, have no hesitation to hold that the dispute  

involved in the instant pattern satisfies the definition of a commercial  

dispute  and  the  order  of  the  Commercial  Court  cannot  be  

sustained.”

10. Heard the learned senior counsels and learned counsels for the 
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appropriate parties and perused the records carefully.

11. Though the parties to the C.R.P.  Nos.  3672 of 2022, 3800 of 

2022 and 338 of 2023 are Madanraj, Hindu Undivided Family, as plaintiff 

and Radha alias Ramalingam, as defendants arising out of C.O.S. No. 9 of 

2022  are taken up  along with  CRP  No.  2123  of  2023,   arising  out  of 

T.Niranjani as plaintiff and R. Radha as defendant in C.O.S. No.10 of 2023 

on the file of District Judge, Commercial Court Salem and the parties are 

described to their respective rank as placed in the suits. 

12.  On the perusal of the records it is seen that the plaintiff,  viz., 

Madanraj  seems  to  have  filed  C.O.S.No.118  of  2021,  which  was 

subsequently renumbered as C.O.S.No.9 of 2022 on the file of Commercial 

District  Court,  Salem.   The  plaintiff  had  approached  the  District  Court 

invoking jurisdiction under Commercial Act, 2015, claiming for a decree in 

favour of the plaintiff  directing the defendant to pay Rs.2,86,67,748/- with 

accrued interest on Rs.2,34,00,000/- at Rs.1/- per 100 per month from the 

date of suit till the date of realisation of amount that on the ground that the 

defendant one Radha Ramalingam bororrwed money from the plaintiff  on 

various dates starting from 21.11.2013 by way of cash or by way of bank 

account of transfer.  
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13. The plaintiff has further averred that the defendant was liable to 

pay  Rs.2,09,72,300/-  to  the  plaintiff  towards  principal  and  interest  on 

07.12.2019.  However, after negotiation with the defendant, the plaintiff and 

defendant had arrived an amount of Rs.2,05,00,000/- and thereby waiving a 

sum of Rs.4,72,300/- to satisfy the above amount claimed, which is a debt 

to be paid by the defendant,  he had executed a promissory note dated 

07.12.2019 for the above said sum of Rs.2,05,00,000/- apart from he has 

issued various cheques dating from 08.05.2021 to 26.07.2021.  When the 

cheque was presented for clearing, the defendant had failed to honour the 

cheque,  either  it  was  for  want  of  sufficient  funds  or  returned  with  an 

endorsement of 'Exceeds insufficient'.   The cheques were returned and the 

same is evident from the series of exchange of notices between the plaintiff 

and the defendant and when the amount were not been received by the 

plaintiff, the plaintiff had initiated criminal proceedings under Section 138 of 

Negotiable Instruments Act.  

14. It is further seen from the records available that the defendant had 

invoked order 7 Rule 11(a) and (d) of CPC seeking the court's intervention 

to reject the plaint in C.O.S. No.118 of 2021 by way of I.A.No.2 of 2022, 

which was filed on 07.02.2022, for the said I.A., a counter was also filed by 

the plaintiff  as early as 11.02.2022.  Pending the said I.A., the defendant 
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has also filed a written statement on 01.06.2022.  The said I.A.No.2 of 2022 

came to be decided by the Learned District  Judge, Commercial  District 

Court, Salem on hearing the arguments on both the sides, finally an one line 

order and decreetal order came to be passed on 28.07.2022 and the said 

order reads as follows:-

“Orders  pronounced  in open  court.   In  the  result,  the 

petition is hereby dismissed with costs”

and the decreetal order which reads as follows:

(1)That the petition be and the same is hereby dismissed.

(2)that  the  petitioner  do  pay  a  sum  of  Rs.1,000/-  to  the  

respondents to the cost of the petition”.

It is seen from the records that the defendant have raised several grounds 

in the affidavit in support of the petition filed under Order 7 Rule 11(a) and 

(d)  of  CPC,  which  was  primarily  on  the  ground  of  lack  of  jurisdiction, 

maintainability of the suit under the Commercial Courts Act, 2019 and not 

following  the mandatory provisions  under  Commecial  Courts  Act,  2015. 

When  the  defendant  has  raised  several  grounds  apart  from  the  said 

grounds, none of them were discussed by the learned Single Judge while 

dismissing I.A.No.2 of 2022.  

15. The Hon'ble Supreme Court as well as the High Court in various 

States have consistently held that proper reasons have to be given when the 
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lower judiciary is disposing of any applications and no creptic order can be 

passed, especially one line order dismissing the application, which exhibits 

clear non application of mind by the said district judge.  When the defendant 

has raised a maintainability and it is the duty of the District Judge to answer 

the  reasons for his dismissal and even though the lower court need not 

answer all the grounds in favour or against any party when a question is 

raised in the suit that too when application was filed under Order 7 Rule 11, 

it  becomes  the  mandatory  duty  of  the  District  court  to  discuss  the 

application or non application of order 7 Rule 11 CPC, when it has been 

raised by the parties concerned. For this reason alone, the order impugned 

in C.R.P. No.3672 of 2022 has to be set aside and when cryptic order is 

passed in I.A.No.2 of 2022 in COS No.9 of 2022 is unbecoming of  the 

learned District Judg, the District Court has to rectify.  Accordingly, CRP 

No.3672 of 2022 is allowed and order passed in I.A.No.2 of 2022 dated 

28.07.2022 is set aside.

16. As far as CRP No.3800 of 2022 is concerned, the plaintiff  had 

filed I.A.No.4 of 2022 seeking amendment of plaint under Order 6 Rule 17 

of CPC on 06.08.2022 after dismissal of I.A.No.2 of 2022.  The amendment 

petition and the affidavit filed in support to the petition and the details of the 
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amendment clearly shows that those grounds which were raised for non-

maintainability of the suit in the written statement filed by the defendant, the 

plaintiff has come forward to rectify the mistakes by amending his plaint and 

the details sought for amendment are extracted hereunder:-

“ 1. Add the following in between the words, 'years' and  

'Hindu' in the 2nd line in the plaintiff long cause title in the Page 

No.1 of the plaint,  “consisting of the Kartha Madhan Raj and its  

members B.Niranjani aged 43 years the wife of the Kartha and 

Amitha aged 19 years the daughter of the Kartha,”

2. Add the following in between the words,  'years'  and  

'the' in the 2nd line in Para No.3 in the Page No.1 of the plaint,  

“The plaintiff is a licensed money lender”

3. Add the following in between the words 'plaintiff' and  

'Karur' in the 3rd line in Para No.7 in the Page No.2 of the plaint,  

“at the plaintiff's residence at Salem,”

4. Add the following at the end of Para No.11 in the Page 

No.3  of  the  plaint,  “as  agreed  by  the  defendant  in  the  

Promissory  notes,  from 07.12.2019 to  16.12.2021 for  the  1st 

promissory note and from 18.02.2021 to 16.12.2021 for the 2nd 

promissory note which comes totally Rs.52,67,748/- and further  

accrued interest at the rate of Rs.0.033 per hundred per day  

after 16.12.2021.”

5. Add the following in between the words, 'plaintiff' and  

'to' in the 7th line in para no.15 in the Page No.4 of the plaint, “at  

their residence at Salem.”

The said petition seeking for the amendment was resisted by the defendant 
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on the ground of lack of jurisdiction, limitation, non joinder of parties and no 

cause of action arisen for commercial dispute to invoke the jurisdiction of 

commercial courts  act  and for  want of  proper documents,  being filed in 

support of the plaint averments, the said I.A.No.4 of 2022 was also heard 

and allowed by the Learned District Judge, Commercial Court, Salem by an 

order dated 03.09.2022 and the relevant portion is extracted hereunder:-

“12. When considering the transaction involved, this is an  

ordinary  transaction  of  a  money  lender,  who  is  a  financier  

referred under Section 2(1)(c)(i) of Commercial Courts Act and 

prima facie this Court is vested with jurisdiction to try this suit.  

A promissory note is a Negotiable instrument and when filed in 

a Commercial Transaction, it becomes a mercantile document  

also,  between  the  merchants  and  traders.   Therefore,  the  

contentions  raised by  the respondent  /  defendant  that  these  

amendments introduce a new cause of action, that it alters the 

nature  of  the  suit  cannot  sustain  and  question  of  estoppel 

cannot be gone into in this stage which has no relevance at all 

and the defendant does not lose any of his advantage, if any  

which  accrued  to  him  earlier  because  of  this  amendment.  

Though the amendment is allowed, the defence if any which is 

available to the respondent /  defendant  is not washed away  

and he has  all the opportunity  to  raise these  aspects  in his  

defence during trial.  Hence this petition is hereby allowed and 

there is no order as to cost.”

17.  On a careful perusal of the above said order, it is seen that the 
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defendant was  given an opportunity to raise her defence during the trial. 

The learned Judge while considering the amendment petition has confined 

only with regard to the amendment petition, which is the only way to decide 

the  amendment  petition  as  the  predecessor  has  already  decided  and 

rejected the petition under order 7 Rule 11 (a) and (b) of CPC. Though the 

reasons are not acceptable and not in consonance with the Commercial 

Courts Act, especially under Section 2(1)c(i), this Court is not inclined to 

interefere with  the  order  for  the  reason that  the  defendant  has  always 

opportunity to raise his defense during trial.  The incumbent learned Judge 

has  taken note of  dismissal  of  I.A.No.2  of  2022  and passed  orders  in 

I.A.No.4 of 2022. 

18. Now, when we consider the facts under which C.R.P. No.338 of 

2023 is filed, it is seen that the said Revision is, as against order in I.A.No.6 

of 2022, which was  filed under Order 6 Rule 15-A and under Section 151 

of  CPC,  seeking  to accept  statements  of  truth  and the learned District 

Judge, Commercial Court,  Salem by an order and decreetal order dated 

20.10.2022  has  allowed the  petition.   It  is  well  settled  that  the  statute 

prescribed under Order 6 Rule 15-A for filing statement of truth, that ought 

to have been filed within 120 days from the date of service of summons, i.e., 

the time limit is 120 days, however, it is seen that the defendant has filed 

the application to receive the statement of truth on 20.10.2022 with the delay 
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of 249 days.  The trial court has allowed the  I.A.No.6 of 2022, as the delay 

is not very huge for the courts not to condone the same and this Court finds 

no infirmity in the order and decreetal order of the District Judge, especially, 

when the parties have brought before the Court within the condonable time 

frame with appropriate reasons stated, the courts  have always power to 

condone the same, hence this Court is not inclined to interefere with the 

order passed in I.A.No. 6 of 2022 as there is no infirmity.  Accordingly, 

C.R.P. No.338 of 2023 is dismissed. 

19. As far as C.R.P. No.2123 of 2023 is conconcerned, the same 

has been filed to strike off  the plaint in C.O.S.  No. 10 of  2023 filed by 

Niranjani, who is none other than wife of Madanraj, who is the plaintiff in d 

C.O.S. No.9 of 2022.  Though C.O.S.Nos.9 of 2022 and 10 of 2023 are two 

different suits  filed by Husband and wife against the common defendant, 

the present Revision is  also taken along with the three CRPs  by all the 

respective counsels.   The  C.O.S.  No.10  of  2023  is  filed  by  Niranjani, 

plaintiff  therein, invoking Section 2(1)(c) of Commercial Courts Act, 2015, 

seeking for a decree against the defendants therein to pay her a sum of 

Rs.2,84,85,962/-  along with  the accured  interest  on Rs.2,16,00,000/-  at 

Rs.1/- per hundred per month from the date of suit till the date of realisation 

of the amount.  The plaintiff, viz., Niranjani has claimed that the defendants 
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were borrowing money on various dates from 24.03.2011 to 18.02.2021 and 

the defendants borrowed additional loan also and to repay the debts, the 

defendants issued cheques and on various dates, which on presentation on 

bank returned as  insufficient  funds.   The  plaintiff  claims  that  she  is  a 

business woman, financier and an licensed money lender authorised to lend 

money for interest.  When the money was not paid back, she initiated the 

proceedings under 138 of Negotiable Instruments Act, before the learned 

Judicial Magistrate Court, Salem.  When the suit summons were served, 

the defendants have approached this Court by the  present Revision on the 

ground that Section 12 (a) of the Commercial Courts Act, 2015, which has 

pre-requisite  and mandatory provision for mediation, without which the suit 

ought not to have been entertained. 

20.  In the recent judgment of the Hon'ble Supreme Court reported in 

(2022)  10  Supreme Court  Cases  11, [Patil  Automation  Pvt.,  Ltd.,  & 

others Vs. Rakheja Engineers Pvt., Ltd.,], the Hon'ble Apex Court had 

an  occasion  to  reset  12(A)  of  Commercial  Courts  Act,  2015,  and  the 

relevant portions are extracted hereunder:-

24.  He would submit that having regard to the purport of Section 

12A, the interest of justice would be subserved if the procedure which is  

adopted by the Court in his case is accepted. In other words, if the Court  

after  the  institution  of  the  suit  immediately  refers  the  parties  to  the 

mediation, the appellants may not be justified in insisting on pre institution  

mediation. In this regard, he would emphasisethat pre litigation mediation 
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contemplated in Section 12A does not pertain to inherent jurisdiction of a  

Court. While mediation is to be encouraged, the Court may not lose sight of  

the fact that a half-way house between the two extremes has been attempted 

by the Court in the case, which suffices, having regard to the fact also that 

no  penal  consequences  are  provided  and  no  right  of  the  defendant  is  

imperilled. 

25.   He next draws our attention to the aspect of court fees. 

He would submit that the plaintiff is bound to pay the whole court fee  

under  the  law  in  question.  When  the  plaint  gets  rejected  under  

Order VII Rule 11, the plaintiff suffers a loss of the entire court fee.  

This is one of the consequences which this Court should not lose  

sight of, it is contended. Here again, the procedure which has been  

adopted  in  the  case  is  commended  for  our  acceptance  as  

substantial  compliance  with Section  12A which  at  the  same  time, 

will  not  reach such disastrous consequences  for  the litigants.  He 

also touches upon the possible consequence of a plea of limitation  

overwhelming a fresh suit of the plaintiff after rejection of the first  

suit.

26. Section 12A of the Act reads as follows:

12A.  Pre-Institution  Mediation  and  Settlement— (1)  A  suit,  

which does not contemplate any urgent interim relief under this Act, 

shall  not  be  instituted unless  the plaintiff  exhausts the remedy of  

pre-  institution  mediation  in  accordance  with  such  manner  and 

procedure  as  may  be  prescribed  by  rules  made  by  the  Central  

Government.

(2)  The Central  Government may, by notification,  authorise  

the Authorities constituted under the Legal Services Authorities Act, 

1987 (39 of 1987), for the purposes of pre-institution mediation.

(3) Notwithstanding anything contained in the Legal Services  

Authorities Act, 1987 (39 of 1987), the Authority authorised by the  

Central  Government  under  sub-section  (2)  shall  complete  the 

process of mediation within a period of three months from the date  

of application made by the plaintiff under sub-section (1):

Provided that the period of mediation may be extended for a  

further period of two months with the consent of the parties:

Provided  further  that,  the  period  during  which  the  parties 

remained  occupied  with  the pre-institution  mediation,  such period  

shall  not  be  computed  for  the  purpose  of  limitation  under  

the Limitation Act, 1963 (36 of 1963).
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(4)  If  the  parties  to  the  commercial  dispute  arrive  at  a  

settlement,  the  same  shall  be  educed  into  writing  and  shall  be  

signed  by  the  parties  to  the  dispute  and  the  mediator.  (5)  The 

settlement arrived at under this section shall have the same status  

and effect as if it is an arbitral award on agreed terms under sub-

section (4) of section 30 of the Arbitration and Conciliation Act, 1996 

(26 of 1996).”

27.  The Act was enacted in the year 2015. At the time, the 

monetary limit for a suit liable to be tried by the Commercial Court  

was fixed at Rs.1 crore.

51. Lastly, we may notice that in Prem Lala Nahata v. Chandi  

Prasad  Sikaria16,  Justice  P.K.  Balasubramanyan,  speaking  on 

behalf of Justice S.B. Sinha, also held as follows:

“16. Order 7 Rule 11(d) speaks of the suit being “barred by any law”.  

According to Black's Law Dictionary, bar means, a plea arresting a  

law  suit  or  legal  claim.  It  means  as  a  verb,  to  prevent  by  legal  

objection.  According  to  Ramanatha  Aiyar's  Law  Lexicon,  “bar”  is  

that which obstructs entry or egress; to exclude from consideration.  

It is therefore necessary to see whether a suit bad for misjoinder of  

parties or of causes of action is excluded from consideration or is  

barred entry for adjudication. As pointed out already, on the scheme  

of the Code, there is no such prohibition or a prevention at the entry 

of a suit defective for misjoinder  of parties or of causes of action.  

The court is still  competent to try and decide the suit, though the  

court may also be competent to tell  the plaintiffs either to elect to 

proceed at the instance of one of the plaintiffs or to proceed with  

one of the causes of action.

On the scheme of the Code of Civil  Procedure, it cannot therefore  

be held that a suit barred for misjoinder of parties or of causes of  

action is barred by a law, here the Code. This may be contrasted  

with the failure to comply with Section 80 of the 16 (2007) 2 SCC 

551 Code. In a case not covered by sub-section (2) of Section 80, it  

is  provided in  sub- section (1) of Section 80 that “no suit shall  be  

instituted”. This is therefore a bar to the institution of the suit and that  

is why courts have taken the view that in a case where notice under  

Section 80 of the Code is mandatory, if the averments in the plaint  

indicate the absence of a notice, the plaint is liable to be rejected.  

For, in  that case,  the entertaining  of the suit  would  be barred  by  

Section 80 of the Code. The same would be the position when a suit  

hit by Section 86 of the Code is filed without pleading the obtaining  

of consent of the Central Government if the suit is not for rent from a  

tenant…..”  (Emphasis  supplied)  VIEWS  OF  HIGH  COURTS: 

DISCORDANT NOTES?
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52. In Ganga Taro Vazirani v. Deepak Raheja17, the learned  

Single  Judge  of  the  High  Court  of  Bombay,  took  the  view  

that Section  12A is  a  procedural  provision.  The  learned  Single  

Judge  found  further  that  when  urgent  relief  is  applied  for,  the  

procedure under Section 12A need not be undergone. It was further  

observed that it was not, as if, the Court lacks inherent jurisdiction to  

entertain a Suit without complying with Section 12A. Still further, he  

refers to Section 80 of the CPC. He refers to AL. AR. 17 2021 SCC 

Online  Bombay  195 Vellayan  Chettiar  (Decd.)  & Others  v.  

Government  of  the  Province  of  Madras  Through  the  Collector  of  

Ramnad at  Madura  &  Another18,  for  the  proposition  that  Notice  

thereunder is given for the protection of the Authority concerned and  

he  can  lawfully  waive  his  right  to  the  Notice.  Reliance  was  also  

placed  on  the  Judgement  in State  of  A.P.  and  others  v.  Pioneer  

Builders,  A.P.19, wherein  this  Court  declined  to interfere with  the  

finding  that  having  participated  in  the  proceeding  without  raising  

objection  about  the  maintainability  of  the  Suit,  there  would  be  

waiver.  Learned  Single  Judge  also  took  the  view  that  even  

under Section 12A of the Act, in a given set of facts, the defendant  

could be held to have waived his right to set up Section 12A. It is  

further  found  that,  if  there  is  substantial  compliance,  the  plaintiff  

cannot be non-suited, i.e., if an attempt has been made for settling  

the  dispute,  which  has  failed  and,  therefore,  the  plaintiff  is  

constrained to approach the Court. It is this Judgment, which has  

been relied upon in both the impugned Judgments.

53.  However,  as  pointed  out  by  Shri  Sharath  Chandran,  a  

Division  Bench  of  the  High  Court  of  Bombay,  in  an  appeal,  has  

found  that  the  Single  Judge,  has  erred  in  his  view  that Section  

12A is not mandatory. The Division Bench proclaimed that Section  

12A of the Act is mandatory. It was further observed that considering  

the  object  and  purpose  of Section  12A,  being  rooted  in  public  

interest, there is no question of it being waived. When it came to the  

Order  to  be  passed  in  the  appeal,  we  notice  that  the  plaintiff  

contended  that  the  suit  was  allowed  to  be  filed  by  the  Registry  

because of a confusion in the Registry in the initial  period,  when  

the Amending  Act came  into  force.  There  was  oversight.  The 

Division Bench stayed the Suit and the impugned Order for three  

months and referred the parties for mediation.

61.Section  35  of  the  CPC  in  the  Schedule,  inter  alia,  

contemplates  that  in  making  an  Order  for  payment  of  costs,  the  
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Court shall  have regard to the conduct of the parties and whether  

any reasonable offer to settle, is made by a party and unreasonably  

refused by the other party. Sections 35(3) and 35(4) read as follows:

“35(3) In making an order for the payment of costs, the Court shall  

have regard to the following circumstances, including—

(a) the conduct of the parties;

(b) whether a party has succeeded on part of its case, even if  

that party has not been wholly successful;

(c)  whether  the  party  had  made  a  frivolous  counterclaim 

leading to delay in the disposal of the case;

(d) whether any reasonable offer to settle is made by a party  

and unreasonably refused by the other party; and

(e)  whether  the  party  had  made  a  frivolous  claim  and  

instituted a vexatious proceeding wasting the time of the Court.” 

“35(4)  The  orders  which  the  Court  may  make  under  this  

provision include an order that a party must pay-

(a) a proportion of another party’s costs;

(b) a stated amount in respect of another party’s costs;

(c) costs from or until a certain date;

(d) costs incurred before proceedings have begun;

(e) costs relating to particular steps taken in the proceedings;

(f) costs relating to a distinct part of the proceedings; and

(g)  interest  on  costs  from  or  until  a  certain  date.”  [Emphasis  

supplied]

66.  We  have  noticed  that  a  settlement  arrived  at  in  pre-  

litigation mediation under Section 12A, is to be treated as an award  

under Section 30(4) of the Arbitration and Conciliation  Act. Section  

30(4) of the Arbitration and Conciliation Act, 1996, reads as follows:

“30(4) An arbitral award on agreed terms shall have the same  

status and effect as any other arbitral award on the substance of the 

dispute.” 

67. A mediation settlement arrived at under Section 89 of the  

CPC must be scrutinised  by the court  and only  on  its imprimatur  

being given it is effective [see paragraph 40 of Afcons Infrastructure  
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Limited  and  Another  v.  Cherian  Varkey  Construction  Company  

Private  Limited  and  Others25].  Since  a  settlement  under Section  

12A of  the  Act  is  accorded  the  status  of  an  award  under  the  

Arbitration & Conciliation Act, it unerringly points to the object of the 

legislature to make pre-litigation  mediation  compulsory.  We again  

underscore  the  vital  role,  the  lawyers  engaged  can  and  must  

discharge in arriving at a just and valid settlement translating into an  

effective award and therefore, a decree.

68. Rule  7 deals  with  the procedure  to be adopted by the  

Mediator.  Rule  9  enshrines  the  principle  of  confidentiality  of  

mediation.  The  Mediator,  the  parties,  their  authorised  

representatives or Counsel are to maintain confidentiality about the 

mediation. Rule 9 further declares that the Mediator is not to allow  

stenographic or audio or video 25 (2010) 8 SCC 24 recording of the 

mediation sittings.  

84. One of the arguments of Shri Saket Sikri is that, if a plaint  

is rejected under Order VII Rule 11, the plaintiff would be saddled  

with the deprivation of the court fee paid. He would contend that this  

aspect may be considered, when the Court decides the question as  

to whether the provision is mandatory or not. Whenever a plaint is  

rejected on the ground that the suit is barred under  any law,  this  

consequence is inevitable. [We may only, in this context, observe,  

that under Section 4A of the Kerala Court Fee and  Suit Valuation  

Act, 1959, the plaintiff needs to pay only one-tenth of the total court  

fee at the time of institution of the suit. The balance is to be paid not  

later  than  fifteen  days  from  the  date  of  framing  of  issues,  inter  

alia. Section 4A further provides that if the parties further settle the  

dispute  within  the  period  specified  or  extended  by  the  Court  for  

payment of  the balance court fee, the plaintiff  shall  not be called  

upon to pay the balance court fee.] If a plaint is rejected for failure to  

give a notice, as contemplated in Section 80 of the CPC, the court  

fee  paid,  may  be  lost.  Equally,  for  violation  of Section  69 of  the 

Indian Partnership Act, if the plaint is rejected, the plaintiff loses the  

court fee. While it may appear to be hard on the plaintiff, the effect of  

the  provision  contained  in  Order  VII Rule  11,  cannot  be  diluted.  

Therefore, we are not impressed by the argument, subject to what  

we will hold later on”

and the Hon'ble Supreme Court while discussing in the said Judgment has 

also considered various other judgments in the same line of arguments and 

finally in Paragraph no.84, extracted supra, has decided and declared that 
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Section 12A of the Act is mandatory and further any suit instituted violating 

the mandatory provision of Section 12A must be revisited with the rejection 

of plaint under Order 7 Rule 11.  In fact, the Hon'ble Apex Court has also

held that the power to reject can be exercised even suo motu by the courts, 

applying the said judgment to the present case on hand, this Court finds 

that the defendant having invoked Order 7 Rule 11 (a) and (d) of CPC in 

I.A.No.2  of  2022  in  C.O.S.No.9  of  2022  and  having  invoked  the 

extraordinary jurisdiction of this  Court 's  intervention under Article 227 of 

Constitution of India and superintending power as against COS No.10 of 

2023 in both the suits,  there are no records to find that the parties have 

exhausted Rule 12A of the Commercial Courts Act, 2015, as mandated by 

the Hon'ble Supreme Court in the above said judgments, which mandates 

that C.O.S. No.9 of 2022  and 10 of 2023 on the file of Commercial Courts, 

District Judge, Salem, have failed. 

In the nutshell, the CRPs are decided in the following manner:

(i) C.R.P.No.3672 of 2022, which is filed against the one line docket 

Order passed in I.A.No.2 of 2022 [filed to reject the plaint in COS No.9 of 

2022 on various grounds  including the ground of  mainatainability] dated 

28.07.2022 is set aside and the said CRP is Allowed.  
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(ii) Since the above said CRP No.3672 of 2022 is allowed, I.A.No.4 of 

2022,  seeking  amendment  of  plaint  in  COS  No.9  of  2022,  which  was 

allowed by order dated 03.09.2022 is  hereby setaside, thereby the  CRP 

No.3800 of 2022 is allowed. 

(iii)  C.R.P.No.338 of 2023, which is filed against the Docket Order 

dated 20.10.2022 in I.A.No.6 of 2022 [filed to accept the statement of truth] 

cannot be interefered with and the said CRP is dismissed. 

(iii)  C.R.P.No.2123 of 2023, which is filed to strike off the plaint in 

COS No.10 of 2023 on the file of learned District Judge, Commercial Court, 

Salem is hereby allowed  and the plaint in COS No.10 of 2023 is hereby 

rejected for want of compliance of Section 12-A of the Commercial Courts 

Act, 2015.

(iv) It is left open to the parties to work out their remedies available 

under  the  Act,  as  held  and  directed  by  the  Hon'ble  Apex  Court. 

Consequently, connected miscellaneous petitions are closed.  No costs. 

 30.11.2023
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To

The Commercial District Judge, 

Salem

V.BHAVANI SUBBAROYAN J.

ssd

C.R.P.Nos.3672, 3800 of 2022 and 338 and 2123 of 2023 

C.M.P.Nos.19457, 20005 of 2022 and 12931 of 2023 
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