H.C.PNo.1517 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED :27.03.2023

CORAM

THE HONOURABLE MR.JUSTICE M.SUNDAR

and

THE HONOURABLE MR.JUSTICE M.NIRMAL KUMAR

H.C.P.No.1517 0f 2022

Mrs.Sowri

Wife of Nagaraj (Detenue)

Vs.

The Secretary to Government

Home, Prohibition and Excise Department
Fort St.George

Chennai — 600 009

The Commissioner of Police

Avadi City, Commissioner of Police
No.2/14, NH716, Kamarajapuram
Ambattur, Chennai, Tamil Nadu — 600 053

The Superintendent of Prison
Central Prison, Puzhal — II
Chennai

The Inspector of Police
E-4, Kattur Police Station
Thiruvallur District
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... Petitioner /Wife of detenu

Respondents



H.C.PNo.1517 of 2022

Petition filed under Article 226 of the Constitution of India praying for
issuance of a writ of habeas corpus to call for the records relating to the
impugned order of detention dated 05.07.2022 vide Memo
No.68/BCDFGISSSV/2022 passed by the 2™ respondent herein and quash
the same and consequently direct the respondents to set forth the detenu
Nagaraj, aged 31 years, now confined in Central Prison — II, Chennai before

this Court and set him at liberty.

For Petitioner : Mr.D.Prasanna Kumar

For Respondents ; Mr.R.Muniyapparaj
Additional Public Prosecutor
assisted by

Mr.M.Sylvester John, Advocate
ORDER
[Order of the Court was made by M.SUNDAR, J.,]

Captioned 'Habeas Corpus Petition' ['[HCP' for the sake of brevity] has
been filed by wife of detenu assailing a 'preventive detention order dated
05.07.2022 bearing reference 68/BCDFGISSSV/2022" [hereinafter
'impugned detention order' for the sake of convenience and brevity]. To be
noted, fourth respondent is the sponsoring authority and second respondent
is the detaining authority as the impugned detention order has been made by
second respondent.
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H.C.PNo.1517 of 2022

2. Impugned detention order has been made under 'The Tamil Nadu
Prevention of Dangerous Activities of Bootleggers, Cyber law offenders,
Drug-offenders, Forest-offenders, Goondas, Immoral traffic offenders, Sand-
offenders, Sexual-offenders, Slum-grabbers and Video Pirates Act, 1982
(Tamil Nadu Act No.14 of 1982)' [hereinafter 'Act 14 of 1982 for the sake of
convenience and clarity] on the premise that the detenu is a 'Goonda' within

the meaning of Section 2(f) of Act 14 of 1982.

3. There is one adverse case. The ground case which is the sole
substratum of the impugned detention order is Crime No.125 of 2022 on the
file of E-4 Kattur Police Station for alleged offences under Sections 147, 148
and 302 of 'The Indian Penal Code (45 of 1860)' [hereinafter TPC' for the
sake of convenience and clarity]. Owing to the nature of the challenge to the
impugned detention order, it is not necessary to delve into the factual matrix

or be detained further by facts.
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H.C.PNo.1517 of 2022

4. Mr. D.Prasanna Kumar, learned counsel on record for petitioner
and Mr.R.Muniyapparaj, learned State Additional Public Prosecutor,
assisted by Mr.M.Sylvester John, learned counsel for all respondents are

before us.

5. We are informed by both sides that a co-accused in the ground case
was clamped with similar preventive detention order i.e., similar to the
impugned preventive detention order. We are further informed that co-
accused preferred a HCP in this Court being H.C.P.No.1487 of 2022 and the
same was allowed by this Court on 01.03.2023 [Neutral Citation

2023/MHC/893]. A scanned reproduction of the order is as follows:
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2023MHCI893

HACPNo 1487 o 2022
IM THE HIGH COURT OF JUDICATUFRE AT MADFAS
DATED: 01.03.2023
Coram
The Hon'ble Mr Justice MLSUNDAR

and
The Hon'ble Mr. Tustice MLNIRMAT KUMAR

H.C.PNo.1487 of 2022
Panchavaram @ Panchavaamam ... Petifioner‘wife of the detenu
WioMamkandan (7 Enllamam
-
1.The Secretary to Government,

Home, Prohibition and Excise Department,
Fort 5t George, Chermai — 600 009.

2 The Commmussioner of Police,
Avadh City Commissioner Office,
HNo.2/14 NH71 6, Kamarajapuram,
Ambattor, Chennar,

Tama] Nadu — 600 053,

3.The Supennotendent of Prison,
Central Prison, Puzhal — 11,
Chennai.

4 The Inspector of Police,

E-4, Eathar Police Station,
Thinzvallur District ... Respondents
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Page Nos.5/16

https://lwww.mhc.tn.gov.in/judis




H.C.PNo.1517 of 2022

HACPNa J487 of 2022
Prayer: Habeas Corpus Petifion filed under Article 226 of the Constitubion
of India, to 135uwe a2 Wit of Habeas Corpus calling for the records relating to
the mpusmed order of detenfion dated 05072022 wvide Memo
Mo 66/BCDFGISSSVI2022 passed by the second respondent herein and
quash the same and consequently direct the respondents to set forth the
detenu Mamikandan (@ Eullamam, aged 31 years now confined m Central
Prison-1I, Chemnai, before this Court and set him at libarty.

For Petitioner . MV Parthuban
for MDD Prasanna Kamar
For Respondents .. M R Mumiyappara;
Addihonal Public Prosecutor
assisted by
M M Sylvester John
OEDER

[Order of the Court was made by M.SUNDAR, J.]

Captioned "Habeas Coapus Pefition’ (HCF for the sake of brevity) has
been filed by wife of determ assailing a ‘preventive defention order dated
05.07.2022 baaring reference Memo Mo 66/BCDFGISSSV/2022 (hereinafter
‘impugned detention order’ for the sake of convenience). To be noted, fourth

respondent 15 the Sponsoring Authenty:
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HOCENo F487 of 2022

2. Impugned detention order has been made under "The Tamil Nadu
Prevention of Dangerous Activities of Bootleggers, Cyber law offenders,
Drug-offenders, Forest-offenders, Goondas, Tnmoral traffic offenders, Sand-
offenders, Sexmal-offenders, Shm-grabbers and Video Pirates Act, 1982
(Tamil Madu Act Mo.14 of 1982) [hereinafter 'Act 14 of 1982 for the sake of
conventence and clarty] on the premise that the detenu 15 3 ‘Goonda’ within

the meaning of Section 2(f) of Act 14 of 1982,

3. There 15 one adverse case and one ground case The gyound case
wiich 15 the substratum of the impugned detention order 15 Cnme
Mo 125/2022 on the file of E<4 Eattar Police Station for alleged offences
under Sections 147, 148 and 302 of Indian Penal Code, 18360 (Act 45 of
18607 [TPC' for brewitv]. Owing to the matwe of the challenge to the
mmpugned detention order, if 15 not pecessary to delve into the factual matrx

or be detained forther by facts.

4. MxWPartliban, leamed counsel for pebtomer and
W B Munmvappars), leamed State Addibional Public Prosecutor assisted by

WM Sylvester Jobn for all fouwr respondents are before us.

et e v AR 10)




Page Nos.8/16

https://www.mhc.tn.gov.in/judis

HLC PN 1487 of 2022

5. Notwithstanding very many averments m the support affidavat,
N Vi il ‘el i plifaies jicintect out: it saljsitive
i i e b iy e i gy of
P TN ML S g e R ST R e e T T o
e T ke e e olak il porksas o i Singagnad

detention order m this regard reads as follows:

T am aware that Thiry Manikandan &5 in remand i E-4
Eattur Police Station Crime No.125/2022. He has not moved any
bail application for E-4 Eattur Police Station Crime No_125/2022
case. The sponsoring authoriry has stated that it is learnt thar the
relathwes qf Thire Manikandan are taking steps to fake him on bail
in E-4 Eattur Police Station Crime Ne.123/2021 case by filing bail
application bgfore the appropriate Court. Further in a zimilar case,
repistered af B-3 Ashok Nagar F5. CrNe 50/2021, wis 147, 148
449, 3 and 302 IPC, bail was pramed fo the aoccused
Thiru Balgji by the Cowrt gf Principal Sessions, Chemnai in
Crl M P No 10485/2021. Hence, I inger there is a real possibility gf
ki coming ouwt on batl n E-4 Eaohur Police Station Crime
No. 123/2022 case by filing bail appiication bafore the approprigie
Court, since m a similar caze, the bail was granted by the Court
qfter a lapse af time.”
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HC PN a7 of 2022
Leamed coumsel submmtted that there are two parts to the subjective
satisfaction. One 15 regarding steps being taken by relatives and the other
part is bail bemg zranted in another what according to the detaming
anthonty is somlar case. As regards the first part, leamed counsel adverting
to pages 216 and 217 of the grounds of detention booklet submits that
appears from the statement of wife of determ that she is taking steps to move
bail application (page 216} and there is 2 Special Report (page 217). Leamed
counsel submitted that both are undated. Even the signatures do not show
the date on winch the same have been migned. It was also pouted out that m
page 216, the statement said to have been taken from detenu's wafe savs that
she is taking steps. The mpugned detention order in very genenc terms says
‘elatives of ThonManikandan, therefore, the lack of specifimty also

6. As regards what according to the detaimng authonty 15 smmlar case,
adverting to page 209 of the booklet, leamed counsel subomtted that order
dated 26.05.2021 m Crl M PNo.10485 of 2021 in page 209 15 not really a
similar case as that was a matter where bail was granted owing to Cond-19

situation.

e Carena he SEggin i< 10
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HC FENo J48 7 of 2022

7. Responding to the above arguments leamed Additional Public
Prosecutor submutted that there is a stafement from the wife and Covid-19
situation does not make it a dissimilar case. Learmed Addiional Public
Prosecutor also submitted that statement from the detenn's wiafe as well as

Special Raport were before the detaiming authority.

8. Wk have carefully considered the rival submssions.

9. As regards statement from wife and the Special Report, they are
undated Therefore whether the statement can be relied on itself 15 doubtful.
It 1= also to be noted that 1n the case on hand guestion 15 not whether the
statement was before the detaming authority at the time of making impugned
detention order but it is a question of whether the statement is good encugh
for the detaining authority to amive at subjecttve satisfaction that there 15

mmnendt possibality of determ being enlarged on bail.

10. We find that the statement said to have been taken from wifs of

detern and the Special Report are not good enough for such subjective

e e e AP el 100
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HLC.FNo (487 of 2023
zatisfaction as both documents are completely undated and signatures also

do not bear dates a5 nghtly pointed out by learmed counsel for petitioner.

11. This buttresses the fact that detairing authonty in the impugned
detention order did not refer that wife of the detenn 15 taking steps but it has
been mentioned in very genenc terms that relatives of the determ are taking
steps. To be noted, this point 15 sustained owing to other attendant facts and
circumstances of this case and therefore 1t would not serve as precedent in
all and every case. Such matters have to be dealt with on a case to case basis
15 a caveat which we have been repeatedly pointmz out m several HCP

orders.

12, As regards the cases being dissumlar, we do not embark upon the

exercise of companng two cases as the first pomt stself 15 sustained

13. Erpo, the sequtur is, HCP No. 1487 of 2022 15 allowed,
puzned detentron order dated 05.07.2022 beanng reference Memo
No 66BCDFGISSSV2022 made by the second respondent 15 set aside and

deteru Mr Mamkandan male aged 31 years, son of MrBose, now detained

i T




HCPNo 1487 of 2022
1 Central Pnson-T1, Puzhal, Chennan 15 directed to be set at hberty forthwath

unless required in comnection with any other case/s.

AL5d)  (MNE.L)
01.03.2023
Speaking / Nop-speaking
'_"Imtm] Citation - Yes ! No
ral

P5: Repiztry to forthwith commumnicate thiz order to Jail authoriiies
Central Prison-II, Puzhal, Chennai.

To

1.The Secretary to Government.
Home, Prohibition and Exeise Department,
Fort 5t George, Cherman — 600 009,

2 The Commusszioner of Police,
Avadi City Commissioner Office,
No 214, NH716, Kamarajapuram,
Ambatior, Chenna:,

Tamal Madu — 600 033,

3.The Supenntendent of Pnizon,

Central Prison, Puzhal - II,
Chenna.

g e - SPggmen B 10
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HC FNo J48F of 3022

4 The Inspector of Police,
E-4. Eathar Police Station,
Thiravallur District.

5.The Public Prosecator,
Madras High Court,
Cherma — 104.

6. We are also informed without any disputation or disagreement that
the same ground on which HCP of the co-accused was allowed is available
to the detenu in the case on hand also.

7. In the light of this undisputed position, it follows as a natural

sequitur that impugned detention order in the case on hand also deserves to

be dislodged.

8. Ergo, the sequitur is, captioned HCP is allowed. Impugned
detention order dated 05.07.2022 bearing reference
68/BCDFGISSSV/2022 made by the second respondent is set aside and the

detenu Thiru.Nagaraj, aged 31 years, son of Thiru.Sankar, is directed to be
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H.C.PNo.1517 of 2022

set at liberty forthwith, if not required in connection with any other case /

cases. There shall be no order as to costs.

(M.S.,J.) (M.N.K.,J.)
27.03.2023
Index : Yes/No
Neutral Citation : Yes
gpa
P.S: Registry to forthwith communicate this order to Jail authorities in
Central Prison II, Puzhal

To

1. The Secretary to Government
Home, Prohibition and Excise Department
Fort St.George
Chennai — 600 009

2. The Commissioner of Police
Avadi City, Commissioner of Police
No.2/14, NH716, Kamarajapuram
Ambattur, Chennai, Tamil Nadu — 600 053

3. The Superintendent of Prison
Central Prison, Puzhal — II
Chennai

-+, The Inspector of Police
E-4, Kattur Police Station

Thiruvallur District

5. The Public Prosecutor
High Court, Madras.
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H.C.PNo.1517 of 2022

M.SUNDAR, J.,
an
M.NIRMAL KUMAR, J.,

(=5

gpa

H.C.P.No.1517 0f 2022

27.03.2023
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