W.P.No.34241 of 2014
IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 07.03.2023
CORAM:
THE HONOURABLE MRS.JUSTICE J.NISHA BANU

W.P.No. 34241 of 2014
and M.P.No.1 of 2014

P.Jaganathan ... Petitioner

Vs.

1. The Government of Tamil Nadu,
Rep. by its Secretary to Government,
School Education Department,

Fort St.George, Chennai 600 009

2. The Director of School Education
College Road, Chennai 600 006

3. The Joint Director (Personnel),
School Education Department,
College Road, Chennai 600 006 ... Respondents

PRAYER: Writ Petition is filed under Article 226 of the Constitution of
India for issuance of a Writ of Certiorarified Mandamus, to call for the
records relating to the impugned order of the first respondent issued in
G.0.(Ms.)No.1, School Education (R2) Department, dated 02.01.2012
upholding the orders of the second respondent issued in Na.Ka.No.035826/

Page No.1 of 16

https://lwww.mhc.tn.gov.in/judis



W.P.No.34241 of 2014

C6/S3/08 dated 09.08.2008 and that of the third respondent issued in
Na.Ka.No.67748/A3/S2/07 dated 14.03.2008 and quash the same and grant
the petitioner with all consequential benefits including regularization of
period of suspension from 27.04.2007 to 12.11.2007 as duty period with

due interest.

For Petitioner : M/s J.Lakshmi Narayanan
ForRR 1to 3 ; Mr.Murugan Rajendran,
Additional Government Pleader
dkkkdk
ORDER

This writ petition has been filed seeking to quash the impugned order
of the first respondent issued in G.O.(MS).No.1, School Education (R2)
Department, dated 02.01.2012, upholding the orders of the second
respondent, dated 09.08.2008 and that of the third respondent dated
14.03.2008 and for a consequential prayer to grant the petitioner with all
consequential benefits including regularization of period of suspension from

27.04.2007 to 12.11.2007 as duty period.

2. The petitioner herein was working as an upgraded Superintendent
in the office of the Assistant Elementary Educational Officer, Hosur. While

so, the petitioner was issued with a Charge Memo, dated 07.04.2007
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" (Discipline & Appeal) Rules by the 3rd respondent. The details of the eight

charges laid against the petitioner are as under:
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3. Subsequently, the petitioner was placed under suspension by the
third respondent on the same date i.e. on 07.04.2007. The petitioner
submitted his explanations for the above said eight charges on 03.05.2007.
Thereafter, the third respondent appointed the Chief Educational Officer,
Krishnagiri, as the Enquiry Officer to conduct enquiry and the enquiry was
conducted on 22.08.2007. After completing the enquiry, the Enquiry Officer
submitted his report on 31.08.2007, holding charge Nos.2 and 6 as 'proven'
and the remaining other charges as 'not proved'. In continuance of the same,
the earlier order of suspension was revoked by the third respondent vide
order dated 06.11.2007 and as a result of the same, the petitioner was

posted at Chennai.

4. Thereafter, the petitioner submitted his additional explanations to
the Disciplinary Authority, in respect of the proven charge nos.2 & 6 on
23.11.2007. Upon receipt of the additional explanations submitted by the
petitioner, the third respondent had imposed a punishment of 'stoppage of
increment for one year without cumulative effect' vide proceedings dated

14.03.2008. But the same was not taken into consideration by the
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respondents. Aggrieved against the same, the petitioner preferred an Appeal
before the second respondent on 31.03.2008, wherein the same also came to
be rejected vide proceedings dated 09.08.2008 by a non-speaking order.
Thereafter, the petitioner preferred a revision on 07.10.2008, which was
forwarded to the first respondent, but no order was passed on the above said
revision. Thereafter, a reminder letter was sent by the petitioner on
16.10.2009, which, according to the learned counsel for the petitioner, was
rejected by the first respondent, without assigning any valid reason vide the

impugned order dated 02.01.2012.

5. The learned counsel for the petitioner submitted that the impugned
order dated 02.01.2012 was not served upon the petitioner. Therefore, the
petitioner made a representation through RTI Act seeking for documents
pertaining to the disciplinary proceedings and had obtained the documents

on 27.08.2014.

6. According to the learned counsel for the petitioner, the eight

charges that were laid against the petitioner were vague and the explanations
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that were submitted before the Disciplinary Authority by the petitioner was
also not considered. It is his further contention that in a disciplinary
proceeding, when a memo of charge sheet is given to the delinquent officer,
the statement of facts and allegations must be specifically furnished along
with the charge. When statement of allegations is not served with the memo

of charge, it amounts to violation of the principles of natural justice.

7. In the present case the charges on the face of it have not been
properly explained in the statement of allegation. In the said circumstances,
the charge memo is liable to be set aside on the sole ground that the charges
have not been properly explained in the statements of allegation, which

resulted in gross detriment to the petitioner to give proper explanation.

8. The learned counsel for the petitioner would state that the 3rd
respondent had regularized the period of suspension as 'eligible leave other
than on medical certificate'. As a result of which, the petitioner was forced to
lose 200 days salary. Once the petitioner was imposed with a major

punishment of 'stoppage of increment for a period of one year without
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cumulative effect', then the 3rd respondent has no jurisdiction to impose any
more punishment. He would further state that imposing the major penalty
and denial of promotion and consequence thereof is sufficient and in
addition to that, regularizing the period of suspension as 'eligible leave other
than on medical grounds' is also improper and the same amounts to inflicting
multiple punishment for the same charge. Hence, the suspension period from
27.04.2007 to 12.11.2007 has to be regularized as duty period with due

interest.

9. Per contra, the learned Additional Government Pleader appearing
for the State would submit that the petitioner has failed to prove innocence
in respect of charge Nos. 2 and 6. As the two charges are proved, the period
of suspension cannot be treated as duty period and therefore the suspension

period was treated as leave as per sub Rule (5) of FR 54(b).

10. Heard the learned counsel appearing on either side and perused

the materials available on record.
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11. In the case on hand the petitioner was issued with a charge memo
containing eight charges and he was kept under suspension. Out of the eight
charges, two charges have been proved. Thereafter, the suspension was
revoked and the punishment of 'stoppage of increment for a period of one
year without cumulative effect' was imposed on the petitioner. When the
punishment of stoppage of increment without cumulative effect was imposed
on the petitioner, he cannot again be visited with a punishment of
regularizing the period of suspension as eligible leave other than on medical

certificate.

12. A person cannot be imposed with two punishments for same
charges. Further, this Court in S.Muthuram Vs. The Chief Executive
Officer and another reported in 2009 SCC OnLine Mad 3199, has held
that there cannot be two punishments for a single charge memo and it
amounts to double jeopardy and it is violation of Article 20(2) of the

Constitution of India.

13. The procedure for conducting the TDP proceedings is under Rule
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17(b) of the Tamil Nadu Civil Services (Discipline & Appeal) Rules
[hereinafter referred to as “the Rules”]. As per the Schedule, when it is
proposed to impose a major penalty under Rule 8, the grounds on which it is
proposed to take action should be reduced to definite charges, together with
the statement of allegations on which each charge is based and on any other
circumstances which it proposes in passing orders on the case. The Rule also
envisages that charges should be accompanied by the list of witnesses and
documents. The object behind this procedure under the Rule is to enable the
delinquent to give an effective defence statement to the allegations in the
charge memo. In the absence of of all these material requirements, the
charge memo itself is deemed to be vague, thereby depriving the delinquent

to effectively defend himself by way of an explanation.

14. In Anant R. Kulkarni Vs. Y.P. Education Society and Others
reported in 2013 (6) SCC 515, regarding the absence of statement of
allegations, the Hon'ble Supreme Court relied on its earlier decisions and
held that such a vague charge memo cannot be maintained in the following

manner:-
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“15. In Surath Chandra Chakravarty v. The
State of West Bengal, AIR 1971 SC 752 this Court
held, that it is not permissible to hold an enquiry on
vague charges, as the same do not give a clear
picture to the delinquent to make out an effective
defence as he will be unaware of the exact nature of
the allegations against him, and what kind of defence
he should put up for rebuttal thereof. The Court
observed as under:—

“5. ... The grounds on which it is proposed
to take action have to be reduced to the form of
a definite charge or charges which have to be
communicated to the person charged together
with a statement of the allegations on which each
charge is based and any other circumstance
which it is proposed to be taken into
consideration in passing orders has to be stated.
This rule embodies a principle which is one of
the specific contents of a reasonable or adequate
opportunity for defending oneself. If a person is
not told clearly and definitely what the
allegations are on which the charges preferred
against him are founded, he cannot possibly, by
projecting his own imagination, discover all the
facts and circumstances that may be in the
contemplation of the authorities to be
established against him.”

16. Where the charge sheet is accompanied by

the statement of facts and the allegations are not
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specific in the charge sheet, but are crystal clear
from the statement of facts, in such a situation, as
both constitute the same document, it cannot be held
that as the charges were not specific, definite and
clear, the enquiry stood vitiated. Thus, nowhere
should a delinquent be served a charge sheet,
without providing to him, a clear, specific and
definite description of the charge against him. When
statement of allegations are not served with the
charge sheet, the enquiry stands vitiated, as having
been conducted in violation of the principles of
natural justice. Evidence adduced should not be
perfunctory, even if the delinquent does not take the
defence of, or make a protest with against that the
charges are vague, that does not save the enquiry
from being vitiated, for the reason that there must be
fair-play in action, particularly in respect of an order
involving adverse or penal consequences. What is
required to be examined is whether the delinquent
knew the nature of accusation. The charges should be
specific, definite and giving details of the incident
which formed the basis of charges and no enquiry

can be sustained on vague charges. (Vide: State of
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Andhra Pradesh & Ors. v. S. Sree Rama Rao, AIR
1963 SC 1723; Sawai Singh v. State of Rajasthan,
AIR 1986 SC 995; UP.SRTC. & Ors. v. Ram
Chandra Yadav, AIR 2000 SC 3596, Union of India
& Ors.v. Gyan Chand Chattar, (2009) 12 SCC 78;
and Anil Gilurker v. Bilaspur Raipur Kshetria
Gramin Bank & Anr., (2011) 14 SCC 379).

17. The purpose of holding an enquiry against
any person is not only with a view to establish the
charges levelled against him or to impose a penalty,
but is also conducted with the object of such an
enquiry recording the truth of the matter, and in that
sense, the outcome of an enquiry may either result in
establishing or vindicating his stand, and hence
result in his exoneration. Therefore, fair action on
the part of the authority concerned is a paramount

necessity.”

By laying down the aforesaid ratio to the present charge memo, which

memo itself, cannot be sustained.

15. In view of the same, this Court 1s inclined to allow this Writ
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petition. Accordingly, this writ petition is Allowed and the impugned order
of the first respondent issued in G.O.(Ms.)No.1, School Education (R2)
Department, dated 02.01.2012 upholding the orders of the second
respondent issued in Na.Ka.No.035826/ C6/S3/08 dated 09.08.2008 and
that of the third respondent issued in Na.Ka.No.67748/A3/S2/07 dated
14.03.2008 are set aside and the petitioner is granted with all consequential
benefits including regularization of the suspension period from 27.04.2007
to 12.11.2007 as 'duty period. No costs. Consequently, connected

miscellaneous petition is closed.

07.03.2023
sts

Index:Yes/No
Internet:Yes/No
Speaking Order: Yes/No

To:

1. The Secretary to Government,
School Education Department,
Fort St.George, Chennai 600 009

2. The Director of School Education
College Road, Chennai 600 006
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3. The Joint Director (Personnel),
School Education Department,
College Road, Chennai 600 006
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J.NISHA BANU, J.,

sts

Order made in
W.P.No.34241 of 2014

Dated:
07.03.2023



