HCP No.1321 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 21.02.2023
Coram
The Hon'ble Mr. Justice M.SUNDAR
and

The Hon'ble Mr. Justice M.NIRMAL KUMAR

H.C.P. No.1321 of 2022

Shalini ... Petitioner(wife of detenu)
_VS_

1.The Principal Secretary to Government,
Home, Prohibition & Excise Department
Secretariat,
Fort St. George,
Chennai — 600 009.

2. The Commissioner of Police,
Greater Chennai,
Office of Commissioner of Police,
Vepery, Chennai.

3.The Superintendent,
Central Prison, Puzhal,
Chennai. ... Respondents

Habeas Corpus Petition filed under Article 226 of the Constitution of

India, to issue a Writ of Habeas Corpus calling for the records pertaining to
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the order of detention passed by the second respondent herein dated
02.06.2022 made in Detention Order No.134/BCDFGISSSV/22 against the
detenue Thiru.Mohanasundar, Male, aged 38 years, S/0.Kabali, who is now
confined in Central Prison, Puzhal, Chennai and set aside the same and

direct the respondents to produce the detenu before this Court and set him at

liberty.
For Petitioner . Mr.R.Shivakumar
for Mr.K.G.Raghunath
For Respondents .. Mr.R.Muniyapparaj

Additional Public Prosecutor
ORDER

[Order of the Court was made by M.SUNDAR, J.]

Captioned 'Habeas Corpus Petition' ['HCP' for the sake of
convenience and brevity] has been filed by the wife of detenu assailing a
'detention order dated 02.06.2022 bearing reference
No.134/BCDFGISSSV/2022' [hereinafter 'impugned detention order' for the
sake of convenience and clarity] made by the 'second respondent i.e.,
jurisdictional Commissioner of Police' [hereinafter 'detaining authority' for

the sake of convenience and clarity].
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2. Though very many points have been raised in the affidavit in
support of HCP, one point raised by the learned counsel for petitioner finds
favour with us and we deem it appropriate to interfere qua the impugned

detention order on this one short point.

3.The short point is, in the grounds of detention supplied to the
detenu in the form of a booklet [hereinafter 'said booklet' for the sake of
convenience and clarity] an order dated 12.04.2022 being an order of
remand made by the jurisdictional Magistrate has been annexed at Page

No.79 and a scanned reproduction of the same is as follows:
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INTHE COURT OF JuDiclaL MAGISTRATE NOLI,
ALANURA,
Seivil. B, Valshmayl, 8.4, Ei'
Judicial Magistrate -|
alandur,
Cr NO : BEf2017
Mahana Sundaram
50 Kabali : .. Petitionar., g
' Aaf
The Inspectar of police
CCB Police Veppery - Respondent...

ODER DATE 12742022

On 12042022 81 7,15 pum In residence I"e sccuses named Maharasundaram has been
physically procuced brfore me through Mr. Jeya Vandtha, Inspector, OCB. The Geounds of gmes
and provision with regard o the legal ascistanes was explained to the sooused 20d be stated thas he
Fies means o appoint an advocss, Arrest Imibmatlon was given 1o wils of the accused and he staied
the game. The accused was cenifled as clinically stable in his madiczl profoma. “The arcused was
caecked where no visible Injurles found and reporied, Mo complaint of Hl-sremment was made
apagnat pulim- Chack lis perused. The acoused staced that «ll cudlice e has T camplied (be

“Hon'ble Madrzs High Caurt Order in Crl.o.P IB7ITIE. [n persual of recards proma facie the
accuratian as agalnst the accused In well found &nd the reason to remand bir is satified g me.
Hence che accused s remarded In Judicig) cusicdy 1ill 25042003,

Sdd- 11 Valshnayi

#True Copp Judicislviagisirate Mo, 1,
Alunctur,

. e el P 0
CERTIFIED XEROX COPY | . . glrar) D No.l, .
1HEE L=
§ ..;g = IL,.-s.-'L.- \#}m He :
F COPIES
""fimmm Count —2
ALANER
TRUE COPY
Ins un@%f FPolica
m:wpl:mn- Branch-l1, EOF-IIL
k Graalar Channal Paolica,
l Vepary, Ciennal-R00 007,
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4.The Tamil translation of the above at Page No.81 of the said booklet

1s as follows:

- Besthgarh, Trug Efdgimp o finonus) Efbodin wBat ypeiy o
LT .

Cledind) B, e ecstaned, Jlar. T
g Efligmp mﬁmﬂ'w?ﬂ#gm

e
TS EgmeEm
§ mflows,
LTI TR
:;Hﬂu i By
' —  igflosdung

L#mony maes 12.04,2022

o L TR et st e g

W e gl rd eCL sl
R juren unbereanBel e i Bl bk ety Cnnti s, OO L g odoeh e
#5 apdsfimeny  Saafdscon femi gdeed  emle S L wemenelise g
Oy SmnpSaio’ L g e o EF g Eardid End. senl SAmh FElu il e g
Taura Senscunerngl STElpl sluTgy oS Es dirdm g s Frdin s g mEmE
aurl OUC L e LBl mnundesat o gaegd il 1 i g en e Gusresaa
ppermnbisl  FL@EENILErS pEaE srgengSeberay.  SRUry  wgosd s aduL gy
@fiay 41 (A) CEA e oS0 supamiin’s gl ST sl (e g e efisiane efumiing
wilepwel  rfurdedol e gy ufngsann oflfooanan Dol SR Bl erdl i ey ssseiel
saiummere  srgeb  seevsm kel meflSdadingy nerla sfEFenw 25042002 sy

Sfesrmd srauald) Sienc s gpmeai iuRng

§ a_rmer pag
= g e el
trugs Zfldgumn et S fiadn pEal
e
Lo TR TR T 2

Seuig (B gD (gl s [El o FERUT, Spro Sl

TRUE GOFY

-P"-:;IH;E:-
Inspect
Cantral Calme Beanch-[1. Eﬁ;m
Graaler Channsal Po ?:
Wa gy, Chmnal-ﬁﬂﬂ oov.
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5.Adverting to the above, learned counsel for petitioner points out
that there is no mention in the order of the jurisdictional Magistrate about
Section 41(A) notice but that has been inserted in the translation. There is

no difficulty in accepting that the translation is incorrect.

6.Learned Additional Public Prosecutor contended that the literacy
level of the detenu is good enough to make out this distinction and

therefore, it would not cause any prejudice to the detenu.

7.We carefully considered the submissions. We are of the view that in
the case on hand, considering the facts and circumstances of the case, it is
not a question of understanding that the translation is incorrect but it is a
question of detenu getting baffled as to whether there was any reference to
Section 41(A) notice. We also find that a remand order is a very critical
document as far as detenu is concerned. This takes us to Clause (5) of
Atrticle 22 of the Constitution of India. A preventive detention detenu has a
sanctus constitutional right to make an effective representation to State and

this Constitutional safeguard is ingrained in Clause (5) of Article 22 of the
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Constitution of India. Any infraction of this Constitutional safeguard would
become a ground to dislodge a preventive detention order. In the case on
hand, we find that the incorrect translation has hampered the detenu's right
to make effective representation. As there is an infraction of constitutional
safeguard ingrained in Clause (5) of Article 22 of the Constitution of India,

we are inclined to set aside the impugned detention order on this ground.

8.Apropos, the sequitur is, captioned HCP is allowed and the
detention order dated 02.06.2022 bearing reference
No.134/BCDFGISSSV/2022 made by the second respondent is set aside
and the detenu Thiru.Mohanasundar, aged 42 years, son of Thiru.Kabali is
directed to be set at liberty forthwith unless required in connection with any
other case. There shall be no order as to costs.

(M.S,J.) (M.N.K.,J.)
21.02.2023

Index:Yes/No
Neutral Citation : Yes
cse

Note: Registry to forthwith communicate
this order to Jail authorities in Central Prison, Puzhal, Chennai
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To

1.The Principal Secretary to Government,
Home, Prohibition & Excise Department
Secretariat,
Fort St. George,
Chennai — 600 009.

2. The Commissioner of Police,
Greater Chennai,
Office of Commissioner of Police,
Vepery, Chennai.

3.The Superintendent,
Central Prison, Puzhal,
Chennai.

4. The Public Prosecutor,

High Court of Madras,
Chennai - 104.
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M.SUNDAR, J.
and
M.NIRMAL KUMAR, J.

cse

H.C.P.No.1321 of 2022

21.02.2023



