H.C.PNo.862 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 31.07.2023
Coram

THE HONOURABLE MR.JUSTICE M.SUNDAR
and
THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

H.C.P.No0.862 of 2023

Salma .. Petitioner /
Wife of detenu

\&
The State represented by its
1.The Additional Chief Secretary to
Government (Home)
Prohibition and Excise Department
Government of Tamilnadu
Fort St.George, Chennai — 600 009.

2. The Commissioner of Police
Greater Chennai
Office of the Commissioner of Police
(Goondas Section)
Vepery, Chennai — 600 007

3. The Inspector of Police
G-2 Police Station
Periyamedu, Chennai

4.The Superintendent
Central Prison
Puzhal, Chennai — 600 066 .. Respondents
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H.C.PNo.862 of 2023

Petition filed under Article 226 of the Constitution of India praying
for i1ssuance of a writ of habeas corpus to call for the records pertaining
to the order of detention dated 28.12.2022 passed by the 2™ respondent
in BCDFGISSSV No.488/Goonda/Chennai City/2022 and quash the
same and produce the detenu Asharaf Ali, Son of Dusthageer, aged about
28 years before this Court and set him at liberty and the detenu is now

confined at Central Prison — II, Puzhal.

For Petitioner ; Mr.J.Allwyn Selva Glad
for Mr.D.Mario Johnson
For Respondents : Mr.E.Raj Thilak,

Additional Public Prosecutor

ORDER
[Order of the Court was made by M.SUNDAR, J.]

Captioned 'Habeas Corpus Petition' ['HCP' for the sake of brevity]
has been filed by the wife of the detenu assailing a 'preventive detention
order dated 28.12.2022 bearing reference BCDFGISSSV No0.488/2022'
[hereinafter 'impugned preventive detention order' for the sake of
convenience and brevity]. To be noted, third respondent is the sponsoring
authority and second respondent is the detaining authority as impugned

preventive detention order has been made by second respondent.
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H.C.PNo.862 of 2023

2. Impugned detention order has been made under 'The Tamil
Nadu Prevention of Dangerous Activities of Bootleggers, Cyber law
offenders, Drug-offenders, Forest-offenders, Goondas, Immoral traffic
offenders, Sand-offenders, Sexual-offenders, Slum-grabbers and Video
Pirates Act, 1982 (Tamil Nadu Act No.14 of 1982)' [hereinafter 'Act 14 of
1982' for the sake of convenience and clarity] on the premise that the
detenu is a 'Goonda' within the meaning of Section 2(f) of Act 14 of
1982.

3.There is no ground case. The solitary case which is sole
substratum of the impugned preventive detention order is Crime No.301
of 2022 on the file of G-2 Periyamedu Police Station for alleged offences
under Sections 147, 148, 341 and 302 of 'Indian Penal Code, 1860 (Act
45 of 1860)' ['TPC' for brevity]. Owing to the nature of the challenge to
the impugned detention order, it is not necessary to delve into the factual
matrix or be detained further by facts.

4. Mr.J.Allwyn Selva Glad, learned counsel representing the
counsel on record for petitioner and Mr.E.Ra; Thilak, learned State

Additional Public Prosecutor for all respondents are before us.
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H.C.PNo.862 of 2023

5. When the matter was taken up this Court was informed that
co-accused was also clamped with a preventive detention order akin to
the impugned preventive detention order, the same was assailed by the
co-accused vide H.C.P.No.234 of 2023 and it was allowed on

28.06.2023. This order is as follows:
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connecied with the deténtion ceder passed by the second respondent m
Memo Mo dB80BCDFGISSEN 2023 doed 28122022 amd guash the
same w5 1llegal and direct the respondents o produce the bedy ar person
of my hushand namely MrKishorekumar & Kava Kishorekumar, male,
aged 30 years. son of Mr.Aakaasam, reisding at Ne V10, Kuravanknlam
3 street, Choolo, Chennm 12, now confined at Central Prson Puzhal
Chennai before this Cowrt and set lum at berty.

For Pettioner . S Kannan

For Respondents MrE.Raj Thilak,
Additsonal Public Prosecutes

ORDER
[Order of the Court was made by M.SUNDAR. 1

Caprioned Habeas Corpus Petstion’ [HOT for the sake of beevity]
has been filed by wife of detenu assailing & ‘preventive detention order
dated 28122022 beamng reference BCDFGISSSV Mo 482022
[heresnafier ‘impugned detention order’ for the sake of convemence and
brevity]. To be noted. fourth respondent 15 the sponsonng awthonty and
second respondent is Use detaiming authonty as impugened detention ordec

has been made by seeond responden.
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H.C PN 24 of 3024

2 When the captioned HOPF was listed for admission before

thiz Court, procesdings'orders dated 13022023 waz  made in the
‘Wdmission Board' and the same reads as fllows:

'E'.‘ﬂpﬂ.::mrd' Hebeas I':'ljr'_'!.ll‘.l.'i Feritlon has bean Med i
rhix Conrd on B2 2023 infer alia assailing o derention
order dafed 25.12.2032 bearimg referewce BCOFGISESY
Nod8®2022 made by ‘sccond respordent’ [herernafler
‘D.e.lmmug Authanpy® far ke ke of comvemence ard
claryl. i de naved, fourth resprondsar (5 the Spomsoring
Autharity.
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expresses vegee! for wor represemiing e marfer yexterda
Lerned cotrsel for peritiones sobmits that groumd cove
gua the deteny i for alleged offences under Xections 147,
A 34T wnd 302 of IRC in Orimee Mo 307 of 2022 on the
file of (-2, Perfpamadn Palioe Station
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respemndenls are belore us.

G Leimmed counsel e pebibener suhmils i Treee and prosomile
bk Bobween the woouds el detenlan and purpose ol delenlion b
smiepped as tale ol termend e the sround case s L1202622 bul the

L

crpugwad celention vt b beca e ol o 2812750122,

Voo ME Ry ol eased S Aakboemd Pullc Prosaotes.
sifour: o rhe contacy by saving that aatcriai: Lad oo be oolleeeed aed
fme was eonsmied  tar the zamie Censidering the fases oand
cicnmeranees of te caze and mamse of aoovwd easc. we o fthar s

explanafinn ot leamned State Addidrmal Puklic Procecutor s unacospaahles

e remmingd aorselves of Nusharer Kurwer Rewik's  ooss
[Sushuntn Kuorar Samb s, Swle of Prpeee & ofhens reporied

2032 Favelme (80 80T 0 2027 800 ffime S€ A33E] To he anled

Lregik case lawy aces v Uocscation oF Ol Lratfis jo Sameoic Laeags

PR TR Jl..'.::!"l.'|.-]nl



H . FNa 24 ol 2024
and Paychotropie Substances Act, 1988 [bereanafter 'PIT NDPS Act' fra
the sake of brevity] in Turwpura, wherean after considenng the proposal by
il Spomsoring Awthonty and afier noticing the trajectory the matter ook,
Hon'ble Supreme Court held that the Tve and proximate limk hetwesn
grounids of detenbion and purpess of detention snapping” pomt should be
cnmmuned on 4 case o s basis. Hoo'kle Supreme Court bas held m
Banik case law that this paant has two facets. Ome facet 15 "unreasonable
delay' and other facet is "upexplained delay’. We fimd that the coptiomned

matber Lalls under latcer facet se, unexpladsed delay

9. To b noted, Benik case has been respectiolly followed by this
Courl 1 Crematlhs Ve The Procipel Secrefary fo CGovernmend aod
others reporied vide Meutral Citaton of Madras High Court being
22MHC/2 24, Nadik Basha Yusuf Vi, The State of Tamil Nodw and
offeery reported vide Meotral Citaton of Madras High Court being
2H2AMHCTRR, aﬂ’mggﬂﬁu Py, The Secretary fo the Gevernment and
oihers reported vide Meutral Citafion of Madraz High Counl being
2023:MEC RIS, NAdngha Ve The Secrefary fo Ouvermmcnd aind

wifvers reporied wvide Mewtrnl Citntion of Madras High Courd being

Tiye. Massy i ingas Fvpaks
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MO PN R gl 302

2023 MEC: 1139 and a senes of other orders m HOP cases

10. Betore conclikling, we also remind ourselves that prevenlye

detention 15 net & punishiment and HCP is a ligh prerogative writ

I, Ergn, the sequitur 15, capioned HOP 15 allowed.  Tipuegnesd
detention order dated IR 123022 bearme reference BCDPGISSSY
Mo 4892022 made by the second respondent s set aside and the detenu
Thirw Kisherekumar @ Kava RKishoreloumar, aged 30 years, som of
Thire Aakansam. 15 directed io be set at hberty forthwith, if not required

iy coftection with any other case / cases. There shall be no order as

(L]
(M5} (REV.L)
20 2023
Index ; Wes
HMeniral Citation © Yes
Epi

Ps: R,e!'htr}' to frthwith communicate this order to Jail aothoribdes
in Cenival Prison. Pazhal, Chennal,
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H.C.PNo.862 of 2023

6. This Court was further informed that the same point on which
this Court interfered with the impugned preventive detention order in the
case of co-accused is available in the case on hand also. Therefore,
following the aforementioned order in H.C.P.No.234 of 2023, captioned
HCP is also allowed.

7. Ergo, the sequitur is, captioned HCP is allowed. Impugned
detention order dated 28.12.2022 bearing reference
No0.488/BCDFGISSSV/2022 made by the second respondent is set aside
and the detenu Thiru. Asharaf Ali, aged 28 years, Son of Thiru.
Dusthageer, is directed to be set at liberty forthwith, if not required in

connection with any other case / cases. There shall be no order as to

costs.
(M.S..J.) (R.S.V.,J)
31.07.2023
Index : Yes
Neutral Citation : Yes/
gpa

P.S: Registry to forthwith communicate this order to Jail authorities
in Central Prison, Puzhal, Chennai.
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H.C.PNo.862 of 2023

To

1.The Additional Chief Secretary to
Government (Home)
Prohibition and Excise Department

Government of Tamilnadu
Fort St.George, Chennai — 600 009.

2.The Commissioner of Police
Greater Chennai
Office of the Commissioner of Police
(Goondas Section)
Vepery, Chennai — 600 007

3. The Inspector of Police
G-2 Police Station
Periyamedu, Chennai

4.The Superintendent
Central Prison
Puzhal, Chennai — 600 066

5.The Public Prosecutor,
High Court, Madras.
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H.C.PNo.862 of 2023

M.SUNDAR, J.,
and
R.SAKTHIVEL, J.,

gpa

H.C.P.No.862 of 2023

31.07.2023
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