C.M.ANo0.3235 of 2021
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 13.12.2023
CORAM:
THE HONOURABLE MR. JUSTICE K.RAJASEKAR

Civil Miscellaneous Appeal No.3235 of 2021
and
Civil Miscellaneous Petition No.184403 of 2021

The Employees State Insurance Corporation,
Regional Office Puducherry,
Rep. by its Regional Director, No.178, 100,
Mudaliyarpert, Pondicherry 605 004.
... Appellant /Respondent

Vs.

The Pondicherry Engineering College Hostels Management,
represented by its Assistant Manager Mr. A. Saravanan

... Respondent/Petitioner

Civil Miscellaneous Appeal filed under Section 82(2) of the
Employees State Insurance Corporation Act, against the Order dated
08.03.2021 made in E.S.I.LO.P.No.05 of 2017 on the file of the Employees

State Insurance (Industrial Tribunal cum Labour Court), Puducherry.

For Appellant : Mr. S. P. Srinivasan

For Respondent : No appearance
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C.M.A.No.3235 of 2021

JUDGMENT

This Civil Miscellaneous Appeal has been filed by the Employees
State Insurance Corporation, challenging the Order passed in E.S.I.LO.P.

No.05 of 2017, dated 08.03.2021, by the Presiding Officer, Employees State

Insurance Court, Puducherry.

2. The parties are referred to hereunder according to their litigative

status and ranking before the Employees State Insurance Court.

3. The facts leading to filing of this appeal is as follows:

The respondent herein is an Establishment situated at Pondicherry
and it is covered under the Employees State Insurance Act, 1948 [ESI Act in
short] required to pay contributions in accordance with Section 40 of the ESI
Act. On 04.10.2011, a show Cause Notice in Form C-18 Adhoc was issued
to the appellant to pay contributions and they did not pay the contributions
required by law. On receipt of the notice, the employer appeared before the
appellant-Corporation and reported their inability to pay the contributions.
After due enquiry, an Order under Section 45-A of the ESI Act, 1948 was
issued for demanding the respondent herein to pay omitted wages for a sum

of Rs.2,74,203/- for the period from 10/09 to 07/11. Thereafter, payment
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C.M.A.No0.3235 of 2021
was made belatedly by the respondent on 18.07.2015. Since belated
payments have been made, the appellant initiated proceedings for imposing
damages as per Section 85-B of the ESI Act, 1948. For this purpose, notice
was issued on 12.05.2015 for the appearance and accordingly, the official
from the respondent appeared and pleaded for waiver of damages. Terming
that such a request made is not sustainable, the appellant proceeded to
impose damages. After due enquiry, considering the extent of delay in
remittance of omitted wages, the appellant levied damages of Rs.1,85,786/-
for the period from 10/2009 to 07/2011 an Rs.55,096/- for the wage period
from April 2009 to September 2009.

4. Aggrieved over the damages levied on the respondent, they
approached the ESI Court, by invoking Section 75 (1) (g) of the ESI Act, to
set aside the Order passed by the appellant herein, imposing damages. After
recording the evidence of both sides, ESI Court, in its Order has held that
since there was a delay in remitting the omitted wages the authority has right
in imposing damages. However, ESI Court has held that imposing damages
of more than 25% of the contribution amount i.e., omitted wages is not
proper. Accordingly, it has reworked and made calculations of 25% of the
total contributions to be paid and directed to the respondent herein to pay

the same.
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5. Aggrieved over the modification of the quantum of damages, the
appellant herein has approached this Court on the ground that the ESI Court
has failed to note Section 85-B of the ESI Act, which empowers the
appellant to impose compensation to the maximum of contribution amount
to be paid by the respondent herein. Therefore, it was contended that the ESI
Court erred in holding that only 25% contribution amount shall be levied as

damages.

6. Despite notice served on the respondent, no one appeared on their

behalf.

7. I have considered the submissions made on behalf of the appellant.
Regulation 33-C of the ESI State Regulation Act, 1950, empowers the
corporation to impose damages, to be recovered from the employer. Section
85-B provides the manner in which the damages to be recovered. For better
appreciation, both the provisions i.e., 85(B) of the Employees State
Insurance Act and Regulation 33-C of the Employees State Insurance
General Regulation Act, 1950 are incorporated herein which reads as

follows:
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“85B of the ESI Act. Power to recover damages.?

(1) Where an employer fails to pay the amount
due in respect of any contribution or any other amount
payable under this Act, the Corporation may recover
from the employer by way of penalty such damages not
exceeding the amount of arrears as may be specified
in the regulations:Provided that before recovering
such damages, the employer shall be given a
reasonable opportunity of being heard:Provided
further that the Corporation may reduce or waive the
damages recoverable under this section in relation to
an establishment which is a sick industrial company in
respect of which a scheme for rehabilitation has been
sanctioned by the Board for Industrial and Financial
Reconstruction established under section 4 of the Sick
Industrial Companies (Special Provisions) Act, 1985
(1 of 1986), subject to such terms and conditions as
may be specified in regulations.

(2)Any damages recoverable under sub-section
(1) may be recovered as an arrears of land revenue 4
or under section 45C to section 45-1".

“31C. Damages or contributions or any other
amount due, but not paid in time

An employer who fails to pay contributions within the
periods specified under regulation 31, or any other
amount payable under the Act, shall be liable to pay
damages as under:

Period of delay Rate of damages in % per
annum of the amount due.

(i) Up to 2 months 5%

(ii) 2 months and above 10%

but less than 4 months

(iii) 4 months and above 15%
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Period of delay Rate of damages in % per

annum of the amount due.

but less than 6 months

(iv) 6 months and above 25%

there is a delay in remitting contribution amount and that the respondent has
to pay the damages for the delay period, held that maximum damages levied
by the appellant herein can be only to the extent of 25%. The rates
mentioned in Rule 31 (C) of the ESI General Regulations, 1950 shows that

the maximum damages of 25% to be imposed, if the delay is more than 6

PROVIDED that the Corporation, in relation to
a factory or establishment which is declared as sick
industrial company and in respect of which a
rehabilitation scheme has been sanctioned by the
Board for Industrial and Financial Reconstruction,
may-

(a) in case of a change of management including
transfer of undertaking (s) to worker (s) co-operative
or in case of merger or amalgamation of sick
industrial company with a healthy company,
completely waive the damages levied or leviable;

(b) in other cases, depending on its merits,
waive up to 50 per cent damages levied or leviable,

(c) in exceptional hard cases, waive -either
totally or partially the damages levied or leviable.]

8. The ESI Court having accepted the case of the appellant herein that

months and percentage is calculated by per annum.

https://lwww.mhc.tn.gov.in/judis

6/11




C.M.A.No.3235 of 2021

9. In this case, the number of days delay in paying the contribution
has been listed in the Calculation Sheet for Damages, Code No:55-00-
042461-000-1102 for C-18(d)/2839, dt: 05.04.10 & 45-A/2839 dt: 20.06.13

issued by ESI Corporation, Regional Office, Pondicherry — 605 004, which

1s extracted hereunder:

ESI Corpomtion, Regienal Office, Fanc ndicherny - 505 D04,
Caledslicn shisl for Damage Code RO N5 O0-0s24G1 G00-11 AL
T ar C-7Ad) AIRFE, ot 05.04 10 & 45-APEFS [t 20.06,73

51 LR i ol I Fazlay i somsart al Fercanlmg o Oar
r::.l 1 |::--:|r:| Cidc: Dmbe E?-.%Z-:L | S corcibulion Paid | of Damooe ]
(n} e k )
] EprE| ra0s0a el 1515 9,305 670 25 ii?;g'fﬁ
=TT Mey 03| 2w R EE EEET g, 29500 25 EV e
| D3 267 e 1,295.00 25 DZEZ.ZT
3 can DFE - Z1EA0s i = o = feien
oy e T T TR 13T 1237 | 623500 25 e
E Soig 008 RGN TS 13456 o s (0 25 RhS s
TR T Sap ga]_Fiooce 180713 ] 1365 920500 ] 1 S0
TOTAL LE7T0.O0 _ 5509516

Total Damage to ba paid i RS- 55096/-

(Rupacs Fifty fve thouwsand and ninely Six onlyh

g
iF!j GUNE‘EEI{ARAN?
REGIONAL DIRECTOR
10. The Calculation Sheet for Damage, Code No:55-00-042461-000-
1102 for C-18(d)/3653, dt: 04.10.11 & 45-A/2839 dt: 20.06.13 issued by
ESI Corporation, Regional Office, Pondicherry — 605 004 which is extracted

hereunder:
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ES| Corporation, Hegional Office, Pondicherny - 605 004,
Caolculalian Sheet for Damage Code koo 55-00-04 24671 -0040-1702
For C-T8(Ad) /3653, dt: 04, 70.77 & 45- 420823 DE 20.06,73

& i i g 0] 5 o
i r:j',l_, ::;E,'; e Dizce F?;,:E-nl | L.ii:_-::.lr Eu:f:lltl.-li:ir:':n:r'd:: UFB::?QUI: Hamage
K Tl onl 21015 CTIGE 1935 8,795 00 25 B499.20
E Now 04| 210208 T R o 1% G 25 830820
[3 Des 08| 21mAn 10713 574 5 2110.84
[d fan 10 2100 10573 1243 5 7013.40
T Feb 10 200316 ey | 231 Th 773537 |
Mar 10 290400 EEHEE] 1154 5 7537.85
il apriol 2UnEAn EIEEE] 1154 25 7346.87
“3]  May1o[ 2:4000 T HIE 123 | 1394200 25 10723.88
| & Jun 10| 210w ot | 1093 | 93942.00 25 1043730
16 i 10]  F108H0 EOEIE 1067 E T S 10141.37
17 Aug 1ol 710810 EriE 131 13.542.00 i og45.34
2 Sepii] zumanmp 10713 100 13,842 00 ]  GRER 84
13 Tcr 1] 211000 G 1Al 12 44200 25| o2RZE4
B Mew 10| 21m2A0 182073 50 13,942.00 |. 2% B976.36
15 | Cac0[ 2upim “AN7 0 309 #3,943.00 5 BEAO0. 55
16 Jap 11| 2ima FOHIE 4 14,004 0 _EA B354.90
BEsd eb 13 A 1EO7HE &5 13.843.00 25 211750
BT Mar 11 210411 150713 514 1234400 2y 7821.45
BT ape 1 nsh 180713 78D 13,343.00 FE 7534.95
0 Wiey 11] 210417 TRERE] 736 41,542.00 25 723850
a1 duri 11 21070 THE TS o 137.!'1-1.'-:.112'1 25 EEEE.-IH]
37 | Jul 1f 7 eman WwoFh3 | 697 | 1394300 5 B656,35
; [ETAL | 2T3303.00 | 185785.13
Tatal Darmage to be paid is Rs. 185786/- 2
[Rupees One lakh eighty five thousand seven hundred and cighty siz anly)
.':IT{;. -
s
(R. GUNASEKARAN)
REGIOMAL DIRECTOR

11. The calculation sheet of damages shows that admittedly the
number of delay starts from 1519 days for the wage period of April 2009
comes down till 697 days for the Month of July 2011. The period of delay is
more than two years for the Month of July 2011 likewise it goes up to four

ears delay for the month of April 2015, accordingly, the calculations have
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been made. This Court is of the view that as per the statement of calculations
made by the appellant herein the respondent is liable to pay the damages.
The E.S.I Court has not properly interpreted the Regulation 33-C of the EST
Regulation, 1950. The purposeful constrution of the above provision shows
that damages payable for the delay of more than 6 months is 25%. It does
not mean that, once maximum damages leviable for the delay payment of
contribution is 25% is levied in that year, No further delay shall be taken
into account. This regulation provides Two column and they are (1) period of
delay (2) Rate of damages in % per annum of the amount due. This
provision makes it clear that damages to be fixed on annual basis with
breakup provided. The E.S.I Court has calculated the Damage 25% of the
delay compensation without adverting to the fact that the percentage

prescribed is for annual basis.

12. The ESI Court has already observed that while granting interim
stay in the Original Proceedings, the amount was already deposited and
directed it to be adjusted for the damages against them. This Court is of the
view that as far as damages not paid, if any, the appellant is entitled to

proceed further for recovering the damages.
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13. In the result, this Civil Miscellaneous Appeal filed by the
Employees State Insurance Corporation is allowed. The Order passed by the
Employees State Insurance Court in E.S.I.LO.P. No. 05 of 2017, dated
08.03.2021, by the Presiding Officer, Employees State Insurance Court,
Puducherry is hereby set aside. There shall be no order as to costs in the
present appeal. Consequently, the connected miscellaneous petition stands

closed.

13.12.2023
ssi
Index : Yes / No
Speaking Order : Yes /No
Neutral Citation Case : Yes/No

To

1.The Industrial Tribunal cum Labour Judge,
Employees State Insurance Court,,
Puducherry.

2.The Section Officer,
VR Section,
High Court, Madras.
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K.RAJASEKAR.J.

ssi

C.M.A.No.3235 of 2021

13.12.2023




