W.A.No.2520 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED 15.09.2023
CORAM

THE HONOURABLE Mr.JUSTICE RMAHADEVAN
AND
THE HONOURABLE Mr.JUSTICE MOHAMMED SHAFFIQ

W.A.No0.2520 0f 2023
and C.M.P.No0.21082 of 2023

1.The Additional Central Provident Fund Commissioner,
HQ (Pension) Employees Provident Fund Organization,
Bhavishya Nidhi Bhawan, 14,

Bhikaji Cama Place, New Delhi 110066.

2.Regional Provident Fund Commissioner-1 (Pension),
Employees Provident Fund Organisation,

Bhavishya Nidhi Bhawan, 14,

Bhikaji Cama Place, New Delhi 110 066.

3.Regional Provident Fund Commissioner,

Employees Provident Fund Organization,

37, Royapetah High Road, Chennai 14. .. Appellants
Vs.

1.D. Kumaraswamy

S/0.V.Duraiswamy 4A and 4B,

KG Bellaire 100 FT Bypass Road,
28C, Venkatesawara Nagar, Velachery Chennai 62.
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2.K. Ravindran
S/0.K.A .Krishnamoorthy,
33, Alagappa Nagar, Manjakuppam, Cuddalore 607001.

3.K.N.Radhakrishnan
S/0.K.S.Nagaraja lyer, Flat A,

Old No. 18, New No.21 54th Street,
Ashoknagar Chennai 83

4.G. Jalaja
D/o.P.S.Gopalan, 15(0Old 8) Ammani Ammal Street,
R A Puram Chennai 28.

5.C.R.Rajan

S/o0.Late C.S.Ramakrishnan,

B-1, Ashok Tapasvi No.9, Lock Street,
Kotturpuram Chennai 85.

6.E.V.Krishnan
S/0.C.E.Ethirajan, Venus Via,
3rd Floor 46/44, Salt Colony,
2nd Street Egmore, Chennai 8.

7.V.Thangaraju
S/0.S.Velayutham No.12,
CTA Garden First Avenue,
Mangadu, Chennai 122

8.R.S.Baskar
S/0.R.G.Shanmugam 102,
Rasappa Chetty St, Park Town, Chennai 3.

9.B.B.Muthu
S/0.S.Bhiramanayagan-MIG-41,
Ist Main Road NNS Phase I,
Mugappair West, Chennai 37.
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10.T.R.Krishnan

S/o.Late T.P.Rama Vadhyar 20/3,
Bhagirathi Ammal St 2nd Floor,
T.Nagar, Chennai 17.

11.Rajasekar G

S/0.V.Govindarajan Plot 2,

Shaw Avenue, D.NO.113 Kalaivanar Salai
(Opposite House to Jains Avenue,
Chitlapakkam, Chennai 64.

12.Raji
D/o.Vijayam 8/19, Muthuraman Street,
Mylapore, Chennai 4.

13.R.Manoharan

B.N.Ramanjalu

Old No.8, New No.17 Jeyammal Street,
Ayyavoo Colony, Aminijikarai, Chennai.

14.T.R.Sridharan

T.Ramakrishnan 12A, Krishna Street,
A.K.Nagar Near AGS Colony,
Chrompet Chennai 44

15.Narasimhan V

V.Sreenivasan VSR Nilayam,

Block A Flat No.5, No.14, Old No.42
Ramanujam St, T.Nagar Chennai 17.

16.B.F.Manoharan
S/0.Bennett Vassillamanai 1012

Third Floor 6th Avenue,
Anna Nagar Chennai 40.
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17.Girija Gopal

W/o0.B.Giridhar Gopal No.29A,

Ruby Complex CLRI Nagar,

Neelangarai (Behind Neelankarai Police Station) Chennai 41.

18.Nirmaia CN

P.V.K.Nambiar, C16, V Floor,
Sahithyam Apts 364/1, Church Road,
J J Nagar East, Chennai 37.

19.S. Seshagiri

Sesha Shankar No.7-12/GE,

Udayam Nagar, Sriram Nagar Kottaintur,

Karaikudi, Sivagangai District, Tamil Nadu 630 106.

20.Suri Venkataraman
S/0.V.R.Venkataraman Old No.2,
New No.5, Nehru Nagar, 4th St, Adyar, Chennai 20.

21.Raghunandan

S/O.P.Krishnamurthi Flat 8B,

The Lords 94, Sathyadev Avenue MRC Nagar,
Raja Annamalaipuram, Chennai.

22.T.Rajasekar
E.Thirumangai, Plot 7, Beach Road,
Vanniar Palayam, Cuddalore 5, Tamil Nadu 607 001.

23.Sebastian K. Thomas
S/0.K.A.Thomas 3A, Lavanya No.12,
4th Seaward Road Varmiki Nagar,
Thiruvanmiyur Chennai 41

24 Swati S.Thomas,
W/o.Sebastian K. Thomas, No.12, 4th Seaward Road
Valmiki Nagar, Thiruvanmiyur, Chennai 41.
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25.Joseph Nathan
S/o.Francis Nathan 4, Nathan Street,
Harrington Road Chetpet Chennai, 31.

26.M.N.Raiendran
M.K.Narayanan Sree Nilayam,
Kudamaloor P.O, Kottayam Kerala 17

27.T.S.Jagannath

S/0.T.K.Sivasamban Flat 3B,

Sreshta Nirmal Old No.27, New No.6,
First Street, Abhirarnapuram Chennai 18.

28.S.Mukundan

S/0.R.Sampath 14, Chempakam 4th Main,
Ist Block Ayyappa Nagar, Devasandra Road
K.R.Puram Bengaluru 560036

29.N.Neelakantan
S/o.Lae S.Narayanaiyer 101,
Cagan Villa, 1st Cross Dodciamma Layout,

Manorayanapalaya New Extension,
R.T.Nagar Bangalore 560032.

30.K.S.Kalyanaraman
S/0.K.S.Sankarannaryana lyer,

Block C-225, Sector No.19

DDA Flats Divya Jyothy Apartments,
Rohini, New Delhi 11008.

31.Union of India
represented by Secretary to Government of India,
Ministry of Labour and Employment,
Shram Shakti Bhawan, Rafi Marg,
New Delhi 110 001.
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32.The Managing Director
E.I.D.Parry (India) Limited, Dare House 234,
NSC Bose Road, Chennai 1.
33.The Board of Trustees
Parry Group Staff Provident Fund Trust,
C/o. E.ILD.Parry (India) Limited,
Dare House 234, NSC Bose Road Chennai 1. .. Respondents
Writ Appeal filed under Clause 15 of the Letters Patent against the
order dated 27.06.2019 passed in W.P.N0.18139 of 2019 on the file of this
Court.
For Appellants  : Mr.R.Vishnu

For Respondents : Mr.I.Nagarajan

JUDGMENT
[Judgement of the Court was delivered by RMAHADEVAN, J.]

This writ appeal has been filed by the appellants / Employees
Provident Fund Organisation, challenging the order dated 27.06.2019

passed by the learned Judge in W.P.No.18139 of 2019.

2. By the order impugned herein, the learned Judge allowed the

aforesaid writ petition in line with the directions given in the earlier order
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dated 27.03.2019 passed in W.P.No0.14368 of 2018, efc. batch. For better
appreciation, the said order is extracted below:

“In a batch of writ petitions, similar to the present writ
petitions, in W.P.No.14368 of 2018, etc., this Court passed detailed
directions in para 48 and allowed all the writ petitions in para 49,
which are extracted as under:

“48.In the above mentioned circumstances, this Court
consider the following directions as expedient to resolve the
issues as projected in the Writ Petitions.

i)Both the employees of the exempted and unexempted
establishments are entitled to the benefit of enhanced pension
on the basis of their contribution with reference to actual
salary received by them to their Provident Fund accounts,

ii)The cut off date as prescribed i.e. 01.12.2004 is
invalid in law and therefore, the same is held to be illegal and
invalid;

iii)The employees, namely, the writ petitioners shall be
permitted to exercise their option in terms of Proviso to
Clause 11(3) of the Pension Scheme and while permitting so,
the EPFO is at liberty to seek return of the higher Provident
Fund contribution received by the respective employees with
simple interest at the rate of 6% p.a. from the date of receipt of
Provident Fund amount and till the date of payment;

iv)The amounts to be refunded by the employees
concerned shall be verified by the EPFO in consultation with
the respective establishments in which the employees were
employed;

v)On refund of the verified amount with interest, the
EPFO shall calculate and grant enhanced pension on the
basis of actual salaries received by the employees with arrears
of pension from the date of their retirement and continue to
pay their monthly enhanced pension through out their life
time;

vi)ln case where the refund of the amount by any
employee with interest is higher than the enhanced pension
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with arrears payable to him, the refund shall be insisted upon
and in case where the refund, after calculation, is lower than
the arrears of pension payable to the employee, the same shall
be adjusted while disbursing the arrears to the employees
concerned;

vii) The respective Managements of the exempted
establishments which maintained the Private Trust are
directed to cooperate with the EPFO and render all assistance
in quantifying the amount to be refunded by the respective
employees with interest at 6% p.a.on such refund;

viii) The entire exercise shall be initiated and
completed by the individual Managements and the EPFO
within a period of six months from the date of receipt of a copy
of the order.

49. In the result, all the Writ Petitions are allowed on
the above terms. The orders of rejection which are impugned
in the respective Writ Petitions, are hereby quashed and as
regards the Writ Petitions pertaining to the grant of Writ of
Mandamus to the authorities for grant of enhanced pension
are concerned, the same are allowed as indicated above. No
costs. Consequently, all connected WMPs are closed.”

2. The reasons and the findings in their entirety as rendered
in the batch of Writ Petitions are to be read as part and parcel of
the present Writ Petition as well.

3. In the light of the above, this Court is of the view that the
above directions and observation will hold good for the present
Writ Petition also. Accordingly, the Writ Petition is allowed on the
terms as mentioned above. No costs.”

3. When the matter was taken up for consideration, the learned

counsel for the appellants submitted that the subject matter in issue was

subsequently challenged and it reached finality before the Supreme Court by
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reference:
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“46. We accordingly hold and direct:

(i) The provisions contained in the notification no. G.S.R. 609(E)
dated 22 August 2014 are legal and valid. So far as present
members of the fund are concerned,we have read down certain
provisions of the scheme as applicable in their cases and we shall
give our findings and directions on these provisions in the
subsequent sub-paragraphs.

(ii) Amendment to the pension scheme brought about by the
notification no. G.S.R.609(E) dated 22 August 2014 shall apply to
the employees of the exempted establishments in the same manner
as the employees of the regular establishments. Transfer of funds
from the exempted establishments shall be in the manner as we
have already directed.

(iii) The employees who had exercised option under the proviso to
paragraph 11(3) of the 1995 scheme and continued to be in service
as on 1 September 2014, will be guided by the amended provisions
of paragraph 11(4) of the pension scheme.

(iv) The members of the scheme, who did not exercise option, as
contemplated in the proviso to paragraph 11(3) of the pension
scheme (as it was before the 2014 Amendment) would be entitled
to exercise option under paragraph 11(4) of the post amendment
scheme. Their right to exercise option before 1 September 2014
stands crystalised in the judgment of this Court in the case of R.C.
Gupta(supra). The scheme as it stood before 1 September 2014 did
not provide for any cut-off date and thus those members shall be
entitled to exercise option in terms of paragraph 11(4) of the
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scheme, as it stands at present. Their exercise of option shall be in
the nature of joint options covering pre-amended paragraph 11(3)
as also the amended paragraph 11(4) of the pension scheme. There
was uncertainty as regards validity of the post amendment scheme,
which was quashed by the aforesaid judgments of the three High
Courts. Thus, all the employees who did not exercise option but
were entitled to do so but could not due to the interpretation on
cut-off date by the authorities, ought to be given a further chance
to exercise their option. Time to exercise option under paragraph
11(4) of the scheme, under these circumstances, shall stand
extended by a further period of four months. We are giving this
direction in exercise of our jurisdiction under Article 142 of the
Constitution of India.

Rest of the requirements as per the amended provision shall be
complied with.

(v) The employees who had retired prior to 1 September 2014
without exercising any option under paragraph 11(3) of the
pre~amendment scheme have already exited from the membership
thereof. They would not be entitled to the benefit of this judgment.

(vi) The employees who have retired before 1 September 2014
upon exercising option under paragraph 11(3) of the 1995 scheme
shall be covered by the provisions of the paragraph 11(3) of the
pension scheme as it stood prior to the amendment of 2014.

(vii) The requirement of the members to contribute at the rate of
1.16 per cent of their salary to the extent such salary exceeds
Rs.15000/- per month as an additional contribution under the
amended scheme is held to be ultra vires the provisions of the
1952 Act. But for the reasons already explained above, we suspend
operation of this part of our order for a period of six months. We
do so to enable the authorities to make adjustments in the scheme
so that the additional contribution can be generated from some
other legitimate source within the scope of the Act, which could
include enhancing the rate of contribution of the employers. We
are not speculating on what steps the authorities will take as it
would be for the legislature or the framers of the scheme to make
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necessary amendment. For the aforesaid period of six months or
till such time any amendment is made, whichever is earlier, the
employees- contribution shall be as stop gap measure. The said
sum shall be adjustable on the basis of alteration to the scheme
that may be made.

(viii) We do not find any flaw in altering the basis for computation
of pensionable salary.

(ix) We agree with the view taken by the Division Bench in the case
of R.C. Gupta(supra) so far as interpretation of the proviso to
paragraph 11(3) (pre-amendment) pension scheme is concerned.
The fund authorities shall implement the directives contained in
the said judgment within a period of eight weeks,subject to our
directions contained earlier in this paragraph.

(x) The Contempt Petition (C) Nos. 1917-1918 of 2018 and
Contempt Petition (C)Nos. 619-620 of 2019 in Civil Appeal Nos.
10013-10014 of 2016 are disposed of in the above terms.

47. All the appeals which we have heard simultaneously are
allowed in the above terms and the judgments impugned are
modified accordingly. The writ petitions brought by employees or
their representatives shall also stand disposed of in the same
terms.”

Thus, the learned counsel sought to dispose of this appeal in the light of the

aforesaid judgment of the Supreme Court.

4+ The learned counsel appearing for the respondents has fairly

conceded to the aforesaid submission made on the side of the appellants.
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5. Therefore, this writ appeal stands disposed of in terms of the
judgment of the Supreme Court referred to above. No costs. Consequently,

connected miscellaneous petition is closed.

[RM.D.J.] [M.S.Q.,]]
15.09.2023
Index: Yes / No
Speaking order/ Non-speaking order
Neutral Citation: Yes / No
nsd

To

1.The Additional Central Provident Fund Commissioner,
HQ (Pension) Employees Provident Fund Organization,
Bhavishya Nidhi Bhawan, 14,

Bhikaji Cama Place, New Delhi 110066.

2.Regional Provident Fund Commissioner-1 (Pension),
Employees Provident Fund Organisation,

Bhavishya Nidhi Bhawan, 14,

Bhikaji Cama Place, New Delhi 110 066.

3.Regional Provident Fund Commissioner,
Employees Provident Fund Organization,
37, Royapetah High Road, Chennai 14.
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R.MAHADEVAN, J.
AND
MOHAMMED SHAFFIQ, J.

nsd
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