W.P.No0.3269 of 2020

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 18.07.2023
CORAM:
THE HONOURABLE MR.JUSTICE J. SATHYA NARAYANA PRASAD

W.P.No0.3269 0of 2020
and MP.No0.20172 of 2020

N. Raja ... Petitioner
Vs.

1. The State of Tamil Nadu
Rep.by its Secretary to Government
Home Department,
Fort St.George,
Chennai 600 009.

2. The Director General of Police
Dr.Radhakrishnan Salai,
Mylapore,

Chennai 600 004.

3. The Commissioner of Police,

Greater Chennai Police,
Vepery, Chennai 600 007.

4. The Deputy Commissioner of Police
Traffic (West),
Greater Chennai Police,
Vepery,
Chennai 600 007.

5. The Joint Commissioner of Police
Traffic (North)
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Vepery,
Chennai 600 007.

6. The Assistant Commissioner of Police (Traffic)
Flower Bazar Sub Division
Greater Chennai Police,
Chennai 600 079. ... Respondents

PRAYER : Writ Petition filed under Article 226 of Constitution of
India, to issue Writ of Certiorari to call for the records pertaining to the
proceedings of the respondents 2 to 4 vide their proceedings in
RC.No.180568/AP.3(2)/2018 dated 01.06.2019, RC.No.PR
V(1)/23/17292/CP0O/2017 PR.No.25/PR.Tr/2016 u/r 3(b) dated 20.09.2018 and
P.R.No.25P.R.Tr.2016 u/r 3(b) dated 05.12.2017 respectively and quash the

same as illegal, incompetent and ultravires.

For Petitioner : Mr.L.Chandrakumar

For Respondents  : Mr.M.Shahjahan
Special Government Pleader

ORDER

This writ petition has been filed to call for the records pertaining to
the proceedings of the respondents 2 to 4 vide their proceedings in
RC.No.180568/AP.3(2)/2018 dated 01.06.2019, RC.No.PR
V(1)/23/17292/CPO/2017 PR.No.25/PR.Tr/2016 u/r 3(b) dated 20.09.2018 and

P.R.N0.25P.R.Tr.2016 u/r 3(b) dated 05.12.2017 respectively and quash the
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same as illegal, incompetent and ultravires.

2. The facts of the case in a nutshell:-

2.1 The petitioner has joined service in Tamil Nadu Police
Department in the year 15.04.1997 as Police Constable Grade — II and have
been serving in the said service for 23 years without any blemish. While that
being so, on 18.03.2016 while the petitioner was on duty as Traffic Constable at
Walltax Road, Isaac Street from 6:00 a.m. to 10:00 a.m. his brother Mr.Ramesh
Havildar 1375 called him and sought money for taking their mother to hospital.
So the petitioner asked his brother to come to the place where he was on duty
that day and asked him to get the money. When his brother came he gave him
Rs.2,000/- and asked him to change the same and get him money for his
expenses, pursuant to which his brother got change for the said Rs.2,000/- and
gave him Rs.600/- and took the remaining with him for their mother's treatment.
While this being so, on the same day about 1:30 p.m Inspector of Police, C1
Police Station came to the place of the petitioner's duty and was enquiring the
nearby petty shops by showing his mobile phone. The next day on 19.03.2016,
the 6™ respondent has ordered to conduct an enquiry on the issue and to take

disciplinary action against the petitioner by his order dated 19.03.2016 and on
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20.03.2016 he was slapped with a suspension order vide proceedings in
RC.No.180/6889/Tr.PR/2015 from the Deputy Commissioner of Police Armed
Reserve — II Traffic (North) placing the petitioner under immediate suspension.
Thereafter charge memo under Rule 3 (b) in PR.N0.25/2016 dated 02.04.2016
has been served on the petitioner by the 6™ respondent. In the meanwhile, the
petitioner was released from Suspension by the Deputy Commissioner of Police,
Traffic (North) by an order dated 18.04.2016 and was posted at K3,
Aminjikarai Police Station. Thereafter the petitioner gave an explanation on
13.10.2017 for the charges and the 4" respondent has issued a proceedings on
03.11.2017 where he has stated that the charges against the petitioner were
partly proved and directed him to file his explanation if any towards the same

within 15 days time.

2.2 Aggrieved by the punishment issued, the petitioner has preferred
an appeal before the third respondent herein on 13.01.2018 for which Show
Cause Notice was issued on 28.06.2018 by the third respondent and the
petitioner also gave his explanation on 31.07.2018. Thereafter an order was
passed by the appellate authority/third respondent who modified the order

passed by the 4™ respondent by issuing a punishment of “Postponement of
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increment for one year with cumulative effect” vide his proceedings in
Rc.No.PR.V(1)/23/17292/CPO/2017. Unfortunately even the 2™ respondent has
failed to conduct enquiry independently and decided the issue on merits
independently and rejected the Mercy petition filed by the petitioner vide his
proceedings in RC.No.180568/AP.3(2)/2018 dated 01.06.2019. Challenging the

impugned order, the present writ petition has been filed.

3. The learned counsel appearing for the petitioner submitted that the
petitioner was suspended on 20.03.2016 and subsequently charge memo dated
02.04.2016 was issued to him in which it is stated that the petitioner was
working in C1 Flower Bazaar Traffic Police Station and on 18.03.2016 while he
was on duty at the junction of Wall Tax Road and Issac Road he has received
some bribe and the same has been videographed which caused disrespect to the
Police department and the suspension was revoked on 18.04.2016 by the
Deputy Commissioner of Police, Traffic, (North) Chennai. Enquiry Officer was
appointed on 19.07.2017 and the Enquiry Officer submitted the report on
03.11.2017 stating that the charges against the petitioner were not proved,
however while on duty taking money from his brother was videographed which

he should not have allowed to happen and it had tarnished the image and
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caused disrespect to the police department. The relevant portion of the enquiry

report is extracted as hereunder:-
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Despite the Enquiry officer report dated 03.11.2017 the Deputy Commissioner
of Police, Traffic (West) Greater Chennai Police, Vepery, Chennai/4"
respondent herein has imposed the punishment of “postponement of increment
for two years without cumulative effect which shall not operate in his future

Increments”.

4. The learned counsel for the petitioner further submitted that the
petitioner preferred an appeal against the said order on 13.01.2018 before the
Commissioner of Police, Greater Chennai Police, Vepery, Chennai/3"
respondent herein and the third respondent passed an order on 20.09.2018 in
the appeal by modifying the punishment of “Postponement of increment for two
years without cumulative effect which shall not operate in his future
increments” into that of “Postponement of increment for one year with
cumulative effect”. Against the order passed by the third respondent in the
appeal, the petitioner preferred Mercy petition dated 14.12.2018 before the
second respondent/The Director General of Police, Chennai and the same was
rejected by order dated 01.06.2019 stating that the modified punishment dated
20.09.2018 imposed upon the petitioner seems to be appropriate considering the

seriousness of the charges and confirmed the order passed by the third
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respondent in the appeal preferred by the petitioner dated 13.01.2018.

5. The learned Special Government Pleader appearing for the
respondents has filed a counter affidavit dated 22.03.2022 and drew the
attention of this Court to paragraph No.11 of the counter affidavit and the same

1s extracted hereunder:-

11. It is submitted that the allegations contained in para 14
of the affidavit are false and that after receiving complaint that the
petitioner herein was receiving money and that was circulated in
whatsapp group causing disrespect to the Police Force. It is further
submitted that the disciplinary authority not satisfied over the said oral
enquiry, ordered for a denovo enquiry and disciplinary authority is
empowered to do so. The disciplinary authority is not satisfied that
person in the said whatsapp video and the brother of the petitioner were
not the same person, in such circumstances defence taken by the
petitioner in the oral enquiry, that the money was given to him by his

brother was unbelievable and contrary to the material facts.

6. The learned Special Government Pleader further submitted that
since the petitioner has allowed the person to take videograph had tarnished the
image and caused disrespect to the police department that is the reason the
punishment has been imposed by the 4™ respondent despite the report of the

Enquiry Officer holding that the petitioner has not taken money from any third
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person and that he has taken only from his own brother but during the duty

hours.

7. Heard both sides and perused the materials available on record.

8. In this case it is pertinent to note that the petitioner was working in
C1 Flower Bazaar Traffic Police Station and on 18.03.2016 while he was on
duty at the junction of Wall Tax Road and Issac Road he has received money
from his brother and the same has been accepted by the Enquiry Officer in his
report dated 03.11.2017 but the only charge against the petitioner is that he
received the money while in uniform from his own brother who was in ordinary
dress for their mother's treatment and he allowed third person to take video of

the same which gone viral and caused disrespect to the police department.

9. This Court is of the considered view that the petitioner cannot
prevent any person from taking video that too without his knowledge and there
is no negligence on the part of the petitioner and he cannot be blamed or held
responsible, hence the charge against him is not sustainable. In view of the

above facts and circumstances of the case, the punishment imposed on the
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petitioner in RC.No.180568/AP.3(2)/2018 dated 01.06.2019, RC.No.PR
V(1)/23/17292/CP0O/2017 PR.No.25/PR.Tr/2016 u/r 3(b) dated 20.09.2018 and
P.R.N0.25P.R.Tr.2016 u/r 3(b) dated 05.12.2017 are liable to be quashed and

the same is hereby quashed.

10. In the result, this writ petition stands allowed and the impugned
proceedings dated 01.06.2019, 20.09.2018 and 05.12.2017 are quashed. No

costs. Consequently connected miscellaneous petition is also closed.

18.07.2023

dpq
Index : Yes /No

Speaking/Non speaking order
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To

1. The Secretary to Government
State of Tamil Nadu
Home Department,
Fort St.George,
Chennai 600 009.

2. The Director General of Police
Dr.Radhakrishnan Salai,
Mylapore,

Chennai 600 004.

3. The Commissioner of Police,
Greater Chennai Police,
Vepery, Chennai 600 007.

4. The Deputy Commissioner of Police
Traffic (West),
Greater Chennai Police,
Vepery,
Chennai 600 007.

5. The Joint Commissioner of Police
Traffic (North)

Vepery,
Chennai 600 007.

6. The Assistant Commissioner of Police (Traffic)
Flower Bazar Sub Division
Greater Chennai Police,
Chennai 600 079.
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J. SATHYA NARAYANA PRASAD, J.

dpq

W.P.No0.3269 0of 2020
and MP.No0.20172 of 2020

18.07.2023
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