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IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 31.07.2023
CORAM:
THE HON’BLE MR. JUSTICE S. VAIDYANATHAN
and
THE HON’BLE MR. JUSTICE K. RAJASEKAR
W.A. No. 2459 of 2011 & M.P. No.1 of 2011

A & F Overseas Trade Ltd.

No.96, 3-B, III Floor

IT Main Road

Gandhi Nagar

Adyar

Chennai 600 020 Appellant
\4

The Regional Provident Fund Commissioner

Employees' Provident Fund Organisation

37 Royapettah High Road

Chennai 600 014 Respondent

Writ Appeal filed under Clause 15 of the Letters Patent challenging the
order dated 05.08.2011 passed in W.P. No.11733 of 2004.

For appellant Mr. Anand Gopalan
for M/s. T.S. Gopalan & Co.
For respondent ~ Mr. P.K. Panneerselvam

JUDGMENT
(delivered by S. VAIDYANATHAN, J.)
To avoid verbosity, the parties are adverted to as per their rank in this writ

appeal.
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2 The appellant employer is covered by the Employees Provident Funds
and Miscellaneous Provisions Act, 1952 (for brevity “the Act”) under Code
No.PC/364. They failed to remit the Provident Fund, Pension Fund and Insurance
Fund contributions and administrative charges in respect of trainees. The appellant
employer was afforded an opportunity by the Provident Fund authorities and the
enquiry was posted to 14.06.2002, 08.07.2002 and 27.06.2002. There were no
standing orders applicable and the appellant employer was afforded an opportunity
to produce the Certified Standing Orders for perusal on 26.07.2002, but, the same
was not produced. There was an amendment to Section 2(f) of the Act effective

01.08.1988 and the said amendment reads thus:

“Employee” means any person who is employed for wages in any kind
of work, manual or otherwise in or in connection with the work of an
establishment, and who gets his wages directly or indirectly from the employer
and includes any person:

1) employed by or through a contractor in or in connection with
the work of the establishment
2) engaged as an apprentice, not being an apprentice engaged

under the Apprentices Act, 1961 (52 of 1961) or under the Standing Orders of
the establishment.

Within 6 months from the date of applicability of the Act, the establishment has to
submit the draft standing orders for certification in terms of Section 3 of the
Industrial Employment (Standing Order) Act, 1946. The appellant employer did
not submit the draft standing orders even after a period of 10 years. The stipend
given to the trainees is termed as “basic wages” in terms of Section 2(b) of the Act

which reads thus:
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(b) “basic wages” means all emoluments which are earned by an employee
while on duty or on leave or on holidays with wages in either case in accordance
with the terms of the contract of employment and which are paid or payable in cash
to him, but does not include—

(1) the cash value of any food concession;

(11) any dearness allowance (that is to say, all cash payments by whatever
name called paid to an employee on account of a rise in the cost of living), house-
rent allowance, overtime allowance, bonus, commission or any other similar
allowance payable to the employee in respect of his employment or of work done in

such employment;

(1i1) any presents made by the employer;

3 Since trainees have to be enrolled into the Provident Fund from the
date of engagement in the establishment, the respondent authority has passed an
order dated 17.09.2002 under Section 7-A of the Act ordering that belated
remittances will attract penal damages in terms of Section 14-B of the Act. Section

7-A of the Act reads thus:

"7-A. Determination of moneys due from employers.—

(1) The Central Provident Fund Commissioner, any Additional Central
Provident Fund Commissioner, any Deputy Provident Fund Commissioner, any
Regional Provident Fund Commissioner, or any Assistant Provident Fund
Commissioner may, by order,—

(a) in a case where a dispute arises regarding the applicability of this Act
to an establishment, decide such dispute; and

(b) determine the amount due from any employer under any provision
of this Act, the Scheme or the Pension Scheme or the Insurance Scheme, as the
case may be, and for any of the aforesaid purposes may conduct such inquiry as he
may deem necessary.

(2) The officer conducting the inquiry under sub-section (1) shall, for
the purposes of such inquiry, have the same powers as are vested in a court under
the Code of Civil Procedure, 1908 (5 of 1908), for trying a suit in respect of the
following matters, namely:—
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(a) enforcing the attendance of any person or examining him on oath;
(b) requiring the discovery and production of documents;

(c) receiving evidence on affidavit;

(d) issuing commissions for the examination of witnesses,

and any such inquiry shall be deemed to be a judicial proceeding within the meaning
of sections 193 and 228, and for the purpose of section 196, of the Indian Penal
Code (45 of 1860).

(3)  No order shall be made under sub-section (1), unless the employer
concerned] is given a reasonable opportunity of representing his case.

(3-A) Where the employer, employee or any other person required to attend
the inquiry under sub-section (1) fails to attend such inquiry without assigning any
valid reason or fails to produce any document or to file any report or return when
called upon to do so, the officer conducting the inquiry may decide the applicability
of the Act or determine the amount due from any employer, as the case may be, on
the basis of the evidence adduced during such inquiry and other documents
available on record.

(4) Where an order under sub-section (1) is passed against an employer
ex parte, he may, within three months from the date of communication of such
order, apply to the officer for setting aside such order and if he satisfies the officer
that the show-cause notice was not duly served or that he was prevented by any
sufficient cause from appearing when the inquiry was held, the officer shall make an
order setting aside his earlier order and shall appoint a date for proceeding with the

inquiry:

Provided that no such order shall be set aside merely on the ground that
there has been an irregularity in the service of the show-cause notice if the officer is
satisfied that the employer had notice of the date of hearing and had sufficient time
to appear before the officer.

Explanation.—Where an appeal has been preferred under this Act against an order
passed ex parte and such appeal has been disposed of otherwise than on the ground
that the appellant has withdrawn the appeal, no application shall lie under this sub-
section for setting aside the ex parte order.

(%) No order passed under this section shall be set aside on any
application under sub-section (4) unless notice thereof has been served on the

opposite party.”
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4 Aggrieved, the appellant employer preferred a review under Section 7-

B of the Act. Section 7-B of the Act reads thus:

"7-B  Review of orders passed under Section 7-A:

(1) Any person aggrieved by an order made under sub-section (1) of
section 7-A but from which no appeal has been preferred under this Act, and who,
from the discovery of new and important matter or evidence which, after the
exercise of due diligence was not within his knowledge or could not be produced
by him at the time when the order was made, or on account of some mistake or
error apparent on the face of the record or for any other sufficient reason, desires
to obtain a review of such order may apply for a review of that order to the officer
who passed the order:

Provided that such officer may also on his own motion review his order if
he is satisfied that it is necessary so to do on any such ground.

(2) Every application for review under sub-section (1) shall be filed in
such form and manner and within such time as may be specified in the Scheme.

3) Where it appears to the officer receiving an application for review
that there is no sufficient ground for a review, he shall reject the application.

4) Where the officer is of opinion that the application for review
should be granted, he shall grant the same:

Provided that,--

(a) no such application shall be granted without previous notice to all
the parties before him to enable them to appear and be heard in support of the
order in respect of which a review is applied for, and

(b) no such application shall be granted on the ground of discovery of
new matter or evidence which the applicant alleges was not within his knowledge
or could not be produced by him when the order was made, without proof of such
allegation.

(5) No appeal shall lie against the order of the officer rejecting an
application for review, but an appeal under this Act shall lie against an order passed
under review as if the order passed under review were the original order passed by
him under section 7-A.”
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5 The reviewing authority passed a detailed order dated 02.04.2004
rejecting the request of the appellant employer and the relevant paragraphs are

scanned below:

As per the signed agreement between the employer anq the 50 cal!ed
e, the period of apprenticeship & uplo & maxium of 2 1 years, durmg
which period they will be paid 4 conofidated sum of Re600 pm. The
auantum of the tipend i not discussed n the daft order, As er sgreetent, &
sonsalidated amont of R 600/ (based on atendance) pnyahle p.m!durmg
the trning period and th period of truning i aso mentioned a5 2 %2 ywsﬁ.
ks per this agreemet, the employer 15 nol lgble to pay more than Rs.600)-
a1n during the period of raning of 2 4 years. Buta peml‘nf the payments
e 1o the teainees shows that the payment of stpend varies from 700/, 800%
925/ and s0 on s sen from the stipend s Sor the month of 42003

T the draft scheme submitted to the Govemment, & Slalemen Inf
sersons emploved under each category, a8 per Rule § of the Industrial
Fployment (Standing Crder) Contral Rukes, 1946 i enclosed. The statement

reads as follows:

Total no. of employees 120
No.of permianent workmen 60
No.of temporary workmen 0
No.of easual workimen 10
No. of trainges/trainees X
Name of the trade union if uny

to whnch the workmien belong il
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_ A perusal o the ahave stawement (which 15 part of the draft scheme)

»  whows that the emplover bes infoemed the Tabour Deparment under fule &

that when he cmployees 120 workmen, he peoposes to cmploy 30 Iriinacs
whiclh is i e ralw of 11

Tisa oo piniess seraally crpleryisd iy the establishment during 2003
s [wrniglied by smproya 12

| Ferind Tiriness | Staf | Temper | Total Rato
L. PR iy i _'!'I‘E.i.m:'.':.ﬁ!.'ig‘_-_‘-_i

Jagoon  ied B0 bR 191

FebJ00F 8 S A T T ’

MarchZOUS 63 T 15 TGS

Apilgoey 56 76 T 107 !

Wy, 2005 | T iR R T MR

Juprz, M0 LR ®l I5 154

T M :

T S S L i34 |

T T e R I

[Ouoher 2003 (a8l o R

A g e i [ - O }

e e B . ) T S ——

Thongh e has declred n tne drufe scheaae submimed 1o U tor
certification, fis inenton of capioviog 30 rainees and K other euployees
per month, norenlits T hus emploved double the no. of fraincss {63118}
{6050

-

The i of trainess ard regular emplovees contonn to the ratn of 1.7, n
icather goods and 14 i Dotwea moksrs o the drafi order, he has-azso
qusted the vanio 04 winezan in proctice, e has empioyed 1:2, 1 1 et

0o aten ohgerved that the csabhshiment s sick eslabbshiment
registered nnder BIFR vids (I sase o ASBZIN0. A detailed anadvais of e
fonctioming of the csiabfislment reveala: al the catablishment hos startisd
delaying the pavemen 7 TF ducs irom the year 1998 onwards i e From 49K
b0 349w paad andy on 2799 Tie cebitbdislment i (e Jeer ot 185, 1A
shile evplaining tie bty t0 pay the dies from April, 1995 v July, 2000
fes staded that the finanscial posiison i very bad dhee 10 n-receipt of expod
cedera, vide Teller di, %603, the empimver admits that the untl 15 @ sick
industriad umt under 220 of tee Sk fndustriai Company Special Provisions
Act, THES

1 b b thist the cstablishmient s financinl position is very weak and
ihie mackorsss. Bas nmde (e 1 vepester walls BIFR. It also perianent o oot
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that anly from 372000 onwards, the sstablshment has stared  apaainting T

Trainces

The irainess are wo eligible for banus either festival or profil sharing,
conventional of atbemdines:, The enplover in his represcntation &L33.04 o
admitied that “fhe peraon:  recraited ae iesinesy sre nol e oy ees - AErECTing
the grovisions of EPF & M Act, 1932, entiling them to PF benofits as they 1
ure squadely flling undar the detindtiom o “axcluded emplovee™  On the
nnaluozy the s called trainees are 1wt piven the benetit of EST acheano also, A
the teaineey declared os Trainees as por the ganding order  and =o enjows all
the adviddapes awd disadvaniges conformed under the 100 Act 1997 as the
definition therein oF o workmon includes an tainees os well™,

He has alee suted thal “the traines are ool entitled to any fringe 1
bencfits siech as boous, leave wed allowanoes witich sre cligihle for resular
workenem,  Service nenclercd as traimee i3 Ko not canmuzed e Eninity nedd
oler stalulory Benelits wnder the State | abeur Endetmenrs”,

Taking the shelfor under the T Act, 1947, the cmplover Tas emmiployed
U trainees for prodiuciion and aut to give the above benefits and allowaisccs

Aaoreover, o sick enblishmet which was ragisersd vmder FIFR
AL crpmge such o high ool of Tracwes a= much ol the manpower nf
regulur emploress has 1o he spent in siving rrniming o the trainees except o

avoid BF labilivy watlsl allecting the prshsdion.

The At INE . Conmmissaoner whe was depated 1o the estnblishment has
Statod bl Ueausscs are sngaged o quality contral work, inspeective. ol
which 54 ob of =k led cmploves,
e Ruring the course of the coquiry, the emplover has requested that bafore
’ "-ia-hul:lm; the dssue under para 260, of the ermplovees shonld sk be cnlled and
emcpuired.  As the ismue of nos-carolment of these troinees were unearthed by
this depwitment while insprecting the recopds and, as e vomplaints has boen
receivied from the members, which ey bo diss to fear of bosing their jiob, | da
1ot comiacler §f meossery o call the emplovees and pet theis opintan, & in e
View the question whether the emplover is empovecred to enprage these
riness, is o he decided prisog facie

o

Tiis, il 35 scien thal e @inpiover has hieen cnploying . persons as I
Ermimesy wvithout s agpwoved oeder o even disdh stinding oiders from 98 o |
TNZ Ewven aller the Nwmiation Ssobmision of doaft stancme  ordors in |,
Algmet 2. they anploved fmamees more than the prescribed  ratio s |
submitted i the drafi standing onder, Daring the secomd subsequent vears, he | |
hae paid smore than whint iz enteced in the urTesyeint ax stipend.

hitps:/www. mhc RGOS fubs



W.A. No.24t 'F | .,;

b alsn oovlid point 1o mele thas only afler the dircoton from this

* L allive in Fanunry 2002 1 pay the P F ducs of rese triinees, e estahlishinen

haw sarbaittad the drafl seheme for cemificstion. The schema was sl filed oy

the emplover s Jus owe within (- il period, but only aller .ull.'l.'.l.lj]-ll-;e

b _Ink-hn achion fo extend fha social scounity Semefite 10 these Quﬂnyc-:-;—:. 115

obts only to escap: fiom the Lilalily of paving P F oouirioution 1 (Bese
emplesyeis, the dradt sehonse Bas heer Foemeed amd ::Ljnnuztcﬁ Ty The emaplioyer,

o ._:a:l;::..._lll'\.. I-el:lwu.:. i CHplYues 40e T Lidinees: &5 elaimed
SHih # Tﬁ" Slerkliuen e |'-4 Sl i L.h-_- bipaed " Traimees ™

St - ¢ ST i b clatgy olhvar Yoitionate rgids W which the anpioyes is
Lilarw st vnbithend ol saved he sy aral ol cmliiacse whocly s

r:g_'.il:lr CI]J[‘li-:‘:_', e ey e drprizfeel 1o Do

_ Wow, theretire, [ Keasaiya Cnnpathy, Bepionn] PLF.GComumissieaer-T1
ifl L:i\.n..'n...:-u_nl e e ponlemred uprder g 2EH Gl Lise o
Providant  Fuen! Schoime, 1052 baving, rappard to the fics of Ihl:.fﬂ.‘-’.-\:.
dactienents oo Bie and regngd bereby decide that adl Lhe P employ |.i
under the i trairees saoeild e crmvlled 28, BF wmembers frum the s of
thedr joinimyg the esthbishicent.  he R b nespect of these
=mplovecy will Te laken wgp sepitradely under section T4 ol e Aot ’

dasiesl Wadar myy weal and Aekmbiare o the day -:z-i'!"‘_ﬁ;q_-,,-_r&-!g. 2004,
!I.i"‘—"\_-"'\-'ll". .
_ (ROTSALY A GANAPATHYY
s EIONAL P COMMISSION FER-FCC.T)

10
AT AR Onicreazs Lrade 1 s,
|’

Linvaivier Villawe Ml Lisn R
Mamegabim Post Pandicherre — RS 110G

-

Ciypw by
Lot oL |

FIPL B N g T R e - o
‘.:-'Lr'"." G e e ddtion mer siction TA e ames the daey in FesECT
L ok o P S D TR TRRRT S R SRY p e EET x

ol =iiphuement o Ms ARE Dvcisens Tpacks |
Forclicheres ¥ ke Lrarke |

6 From the above discussion of the reviewing authority, it is crystal clear
that the appellant employer has avoided to pay the Provident Fund amount due to
the trainees even though they are covered by the definition of Section 2(f) of the

Act. That apart, against the order of the reviewing authority under Section 7-B of
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the Act, the appellant employer has got an alternative remedy of appeal under

Section 7-1 of the Act.

7 Since the matter has been pending for nearly two decades, we are not
inclined to remit the matter on the ground of availability of alternative remedy,
more so, when it is the admitted case that the appellant employer has failed to

comply with the mandatory provisions.

8 In such view of the matter, we hold that the order of the Single Bench
confirming the order of the respondent/original authority passed under Section 7-A
of the Act and the order of the reviewing authority passed under Section 7-B of the

Act 1s perfectly in order warranting no interference.

9 Further, a Single Bench of this Court had an occasion to deal with a
similar issue in The Managing Director, A & F Overseas Trade Ltd. v The
Regional P.F. Commissioner, Puducherry and others [(2020) 1 LLJ 185
(Mad)], wherein also, incidentally, the appellant is none other than the appellant
employer herein, the difference being, the issue involved therein is for the

subsequent period. Even in the said judgment, the Single Bench has held against
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the employer and also observed that the employer has not availed of the appellate

remedy.

In view of the foregoing, this writ appeal stands dismissed, however, sans
costs. The appellant employer is expected to comply with the order passed by the
respondent/original authority within a period of four months from the date of

receipt of a copy of this judgment. Connected M.P. stands closed.

(S.V.N,,J)) (K.R.S,, J.)
31.07.2023
cad
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The Regional Provident Fund Commissioner
Employees' Provident Fund Organisation

37 Royapettah High Road

Chennai 600 014
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and
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