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IN THE HIGH COURT OF JUDICATURE AT BOMBAY,
NAGPUR BENCH, NAGPUR.

WRIT PETITION NO.6331 OF 2022

Rishipalsingh s/o Mukhrajsingh Choudhary
Aged 72 years, Occupation — Retired,

R/0. 106/A, Rajaram Society,

Jafar Nagar, Beh. Raut Sabhagruh,

Katol Road,

Nagpur - 440013

... PETITIONER
VERSUS
Municipal Commissioner,
N.M.C. Mahanagar Palika Bhavan,
Civil Lines, Sadar,
Nagpur - 440001
...RESPONDENT

Mr. Vipin M. Lute, Advocate for the petitioner.
Mr. A.S. Mehadia, Advocate for the respondent.

CORAM : AVINASH G. GHAROTE &
URMILA JOSHI-PHAILKE, JJ.
RESERVED ON : AUGUST 24, 2023
PRONOUNCED ON : SEPTEMBER 05, 2023

JUDGMENT (Per Urmila Joshi-Phalke, J.)

RULE. Rule made returnable forthwith. Heard finally with

the consent of learned Counsel for the parties.

2. By this petition, the petitioner has claimed revised pension as

per the Government Resolution dated 22™ June, 2009 and balance
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amount of Gratuity. The petitioner was an employee of Nagpur
Municipal Corporation and serving as a Medical Officer (Health
Department) from 10" July, 1982 to 31% July, 2008. He served
continuously for 26 years. The petitioner retired on 31* July, 2008. After
his retirement, 6™ Pay Commission came into force and was made
applicable to the retired employee from 01* January, 2006 as per the
Government Resolution dated 27" December, 2018. However, the
respondent — N.M.C. did not make it applicable from the above dates but
it was made applicable from 01* December, 2010. The respondent-
N.M.C. had not revised his pension as per 6™ Pay Commission. The
petitioner has made several representations to revise his basic pay, the
respondent-authority has revised his pension incorrectly @ Rs.15,612/-.
As per the contention of the petitioner, he is entitled to receive pension
in view of Government Resolution No.SNV1009/PK33/SEVA-4 dated
22" June, 2009. In view of the said Government Resolution, clause No.6
- an employees who have completed 20 years of service are qualified to
get the retirement benefit i.e. pension by calculating 50% of last basic
pay. His last month’s basic pay at the time of retirement was
Rs.32,070/-, and therefore, his pension ought to have been calculated at
50% of last basic pay. But the respondent has calculated his pension
without considering the Government Resolution dated 22™ June, 2009.

The petitioner further claimed that he had received the Gratuity of
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Rs.2,50,000 on his retirement and this amount is also wrongly
calculated. In the Government Resolution dated 22" June, 2009 in para
No.7, the formula for calculating the gratuity amount is provided which
says that 16.5 times of the basic pay or Rs.5,00,000/- whichever is less
would be considered as the gratuity amount for the full service of 33
years. The petitioner had completed 26 years of service and hence the
days for gratuity amount period is to be calculated as 15 days for one
year of service, and therefore, his paid days for gratuity have been
calculated as 390 days i.e. 13 months, therefore, the gratuity amount
should have been Rs.4,16,910/- but the respondent authority paid
Rs.2,50,000/- which is less. It is further contention of the petitioner that
he had filed Writ Petition No.1934 of 2022 before this Court for seeking
same relief. At the relevant time, this Court has directed the petitioner to
put his demand with the Employer — N.M.C. and liberty was granted to
him to file the writ petition if it is not considered. As per the order of
this Court he had made representation on 13™ June, 2022 but the
respondent authority has not considered the said representation nor
given any reply to the said representation, therefore, he constrains to file

the present writ petition.

3. The contention of the petitioner is opposed by the respondent

— N.M.C. on the ground that the present petition is liable to be dismissed
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summarily on the ground of delay and laches. The petitioner stood
retired from service on 31* July, 2008 and as per rules the petitioner
was paid pension since the month of August 2008. The 5™ Pay
Commission was made applicable to the petitioner in the year 2010 with
effect from 01* January, 2006. The petitioner has approached to this
Court after lapse of almost 10 years and has not given any explanation
much less sufficient cause for approaching this Court after lapse of more

than 10 years. Hence, the present petition is liable to be dismissed.

4. It is further contention of the respondent — N.M.C. that the
salary including Dearness Pay of the petitioner at the time of his
retirement was Rs.19,875/- and as per the rules, the petitioner was paid
Pension of Rs.7820/- per month. The petitioner has never objected to
the said calculation. The respondent on 01* December, 2010 had
decided to give benefits of 5" Pay Commission to its employees with
effect from 01* January, 2006 subject to the condition that difference of
amount of salary/pension/gratuity till 01* December, 2010 shall not be
paid to any of the employees. The petitioner has accepted the aforesaid
condition, and therefore, rightly not claimed the difference of amount of
salary. By taking into consideration the decision to implement 5" Pay
Commission, the petitioner though retired on 31* July, 2008, his salary

including Dearness Pay was fixed at Rs.32,070/- per month for the
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purposes of calculating the pension. The respondent by adopting the
same method calculated the pension, and therefore, the contention of
the petitioner that as per the Clause No.6 of the Circular dated 22™
June, 2009 the petitioner is not entitled for an amount of Rs.16,035/-

per month towards the pension.

5. Heard Shri V.M. Lute, learned Counsel for the petitioner. He
reiterated the contention and submitted that the petitioner is entitled to
receive the pension as per the revised pay. The petitioner has rendered
his 26 years service as a Medical Officer and retired on 31°* July, 2008.
The Nagpur Municipal Corporation has made applicable the 6™ Pay
Commission from 01°* December, 2010. Thus, in view of Clause No.6 of
the said Government Resolution No.SNV1009/PK33/SEVA-4 dated 22™
June, 2009, the petitioner is entitled to receive 50% of average of his
last 10 months basic pay or 50% of last months basic pay as a pension
which is not considered. The gratuity amount is also not calculated as
per said Government Resolution. As far as the delay and laches is
concerned he submitted that the cause of action is continuous. The cause
of action in case of pensionary benefits continues from month to month,
and therefore, the petitioner is entitled to receive the arrears of pension
by considering his revised pay. He is also entitled to receive the amount

of gratuity in view of the said Circular. Whereas learned Counsel Shri
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Mehadia submitted that there is inordinate delay in claiming the said
relief. The petitioner never approached to the respondent for his revised
pay. He accepted the calculations while fixing his pension. The writ
petition is filed after 10 years thus, there is delay and laches and on the

ground of delay and laches the writ petition deserves to be dismissed.

6. In support of his contention he placed reliance on the State of
Mabharashtra Vs. Digambar [(1995) 4 SCC 683] and Chairman, State
Bank of India and anr. Vs. M.J. James [(2022) 2 SCC 301] wherein it is
held that how a person who alleges against the State of deprivation of
his legal right, can get relief of compensation from the State by invoking
writ jurisdiction of the High Court under Article 226 of the Constitution
even though, he is guilty of laches or undue delay is difficult to
comprehend, when it is well settled by decisions of this Court that no
person, be he a citizen or otherwise, is entitled to obtain the equitable
relief under Article 226 of the Constitution if his conduct is blame-
worthy because of laches, undue delay, acquiescence, waiver and the
like. Moreover, how a citizen claiming discretionary relief under Article
226 of the Constitution against a State, could be relieved of his
obligation to establish his unblameworthy conduct for getting such
relief, where the State against which relief is sought is a welfare State, is

also difficult to comprehend. Where the relief sought under Article 226
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of the Constitution by a person against the welfare State is founded on
its alleged illegal or wrongful executive action, the need to explain
laches or undue delay on his part to obtain such relief, should, if
anything, be more stringent than in other cases, for the reason that the
State due to laches or undue delay on the part of the person seeking
relief, may not be able to show that the executive action complained of
was legal or correct for want of records pertaining to the action or for
the officers who were responsible for such action not being available
later on. Further, where granting of relief is claimed against the State on
alleged unwarranted executive action, is bound to result in loss to the
public exchequer of the State or in damage to other public interest, the
High Court before granting such relief is required to satisfy itself that the
delay or laches on the part of a citizen or any other person in
approaching for relief under Article 226 of the Constitution on the
alleged violation of his legal right, was wholly justified in the facts and
circumstances, instead of ignoring the same or leniently considering it.
Thus, in our view, persons seeking relief against the State under Article
226 of the Constitution, be they citizens or otherwise, cannot get
discretionary relief obtainable thereunder unless they fully satisfy the
High Court that the facts and circumstances of the case clearly justified
the laches or undue delay on their part in approaching the Court for

grant of such discretionary relief. Therefore, where a High Court grants
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relief to a citizen or any other person under Article 226 of the
Constitution against any person including the State without considering
his blame-worthy conduct, such as laches or undue delay, acquiescence
or waiver, the relief so granted becomes unsustainable even if the relief
was granted in respect of alleged deprivation of his legal right by the

State.

7. On the basis of this observation, Shri Mehadia, learned
Counsel submitted that there is inordinate delay in claiming the said

relief, and therefore, the petition deserves to be dismissed.

8. On hearing the learned Counsel for the parties and on perusal
of the petition and the reply, there is no dispute that the petitioner was
serving with the Nagpur Municipal Corporation as a Medical Officer.
There is also no dispute that he retired from service on 31* July, 2008.
After his retirement, 6™ Pay Commission came into force and was made
applicable to the retired employees from 01* January, 2006 as per the
Government Resolution dated 27" October 2008. Said Government

Resolution is reproduced for the reference :

gl I Paen R ogwm Weuiftm R) obid
A [l fGHid 9 hgaRl, o0) AT SR Fgeiiaad
YRS Faiiaamel JURT exuarEr g goar siar ..
IR A HERIY AR Ja1 (Rgedida) Fom _¢R Adia
fAgdiaad, Fadl/ggeued oMt $éd Fgdlda  afda
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BN T HGRIY AR a1 (Fgeiiadard siermeiiesron fam
9_¢y AT A WIAyH! tRaGd SRl Fu ddal
A T WRecd UG HHAR] did SRIcidd Had g

TN 3Med 3= SR HHA-HT AR gaid.”

9. Said Government Resolution was made applicable to the
retired employees from 01* January, 2006. It is not disputed that the
Nagpur Municipal Corporation made it applicable from 01* December,
2010. If the said Government Resolution is perused it states about the
rules as to how the amount of pension is to be calculated regarding the
persons who are already retired. The relevant Clause No.6 states about

the rule how the pension is to be calculated. It is reproduced as under:

Qo U SEABRI YaT YU HdHMR HIdaAHHIIIR,/ W]

JaTgel O3 Jal-gd gIon-a1 HHa1-gHT Jar-axiiedr Qe
g0 Tfg=ad 3ifold hoiedl AR oo da-ral fdhal Racan

-~

Ofg=aTd Idcied] o IaHTeAl Yoo ATUDBT St YGHH HHA-AN™
TGS B, df YahH Madidad BUH R glsd. dHe
f3.9.93008 FdR TaFgd Fen = FAgiddURS
fAgeiidad &= SEadR! Yad WX °gd ¥ $HRoard o
R, @ fgdiad urRe™ fadiaaTdl o1 EgeRa f[fdd

10. The petitioner has also claimed that the gratuity amount is
also not calculated by the respondent as per the Government Resolution.
He referred Clause No.7 of the said Government Resolution which is

reproduced hereunder:

“o, HERTY ARRI JaT (Fgeiida) g ek Adid Fad R(38)
(D) A IRAT HAIR b dd-TaR Hgil/gg IugHT
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GRITUMT HRaTd Asd. SUSHE DA Hafal da-TaT Jredies]
Ue a1 U AR AUt of Bt 3RS of IS

11. Thus, in view of clause No.7, the petitioner is entitled to
receive the gratuity amount 16.5 times of the basic pay or Rs.5,00,000/-
whichever is less. As per his contention only amount of Rs.2,50,000/-
was sanctioned to him as gratuity amount in stead of Rs.4,16,910/-. He
also placed reliance on the Government Circular dated 27™ December,
2018 which is a revised Government Resolution which says that the
earlier Government Resolution is made applicable from 01* January,
2006. The clauses in the earlier Government Resolution were made
applicable from 01* January, 2006. It is further declared that the
employees who retired during 01% January, 2006 to 26™ February, 2009
are also entitled for the revised pension in view of the said Government
Resolution. The petitioner has claimed that his last drawn pay was
Rs.32,070/- and by considering the same 50% of the last month’s basic
pay comes to Rs.16,035/-, and therefore, he is entitled to receive revised
pension by calculating his pension on the basis of his basic pay.
However, the respondent has calculated it incorrectly. He also claimed
that he is entitled to receive the gratuity 16.5 times of the basic pay. His
both contentions are substantiated by the Government Resolution dated
27™ October, 2008. The contention of the respondent is that the

petitioner never approached to claim the said relief to the respondent
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and now after delay of 10 years he is claiming the said relief which he is
not entitled as now no cause of action arose. As far as the demand by
the petitioner is concerned, it is the duty of the respondent to revise the
pension of the petitioner. The respondent was under obligation to revise
the pension of all the employees who are retired during the period from
01% January, 2006 to 26™ February, 2009. The revised Resolution of the
Government dated 27™ December, 2018 by which all the departments

were informed in clause No.7 which is reproduced hereunder:

“\o. FIH™ROT T -

3) ANH fAYTTiBdr Fa-T-

YA TS [AHURTH el SifiuaraTdd 99 erfad
gg@E gl fid 02.09.300& d R&.0%.300% IT HIAT@edd
fAghraduRe=n Fgkida, o¢a Aghaaar=l usmo gulkd
Hed  UEEd &) §gl HigEl 3Gl edl. i
fYTaRaTda TERn srfad ygaEHl gt guiia FHghidas
TR0 Hela@Ud HRAAIN 9ek 7 »did  3wadddl

TTATTAT YU dl fqUTT Fdad) SeeeRr el

¥) ST Y Irearre! e,

. BEiGd W Tl Al 0g.08300§ T IE.0300% T
FHraadid dagd e I WUNG™ HHAR] gl
fAgfraa Tt UHRUl ISWRidd THI0N GUTRA Ho- A1, Helearard
BRI Yaq&iars fafgd T . & A YUYRUEIS! HaX
HRIGId. = fAgfraayRS =, Héafghiddaarai=ar
fAgfaaa ofiic® Judasy AU 3RMT TRl
RIATTURG I, PeagRiddTuRG T~ Faltd ~ praed

TEIHe P.P.0. (MaRidds UM SeRn) = Udideg oSl BT,
AT TEH o W MR A RETHRT Heed
fAgRidds TaRul QURUIGIT A1, Ao HrRiaa J1aR
IR,
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R. f&Ai® 02033008 d RE.0300% U BIE@Hd FaHGH
gad W4 INeNd SHAN g guid
fAgfraaHrel, péafFghiddrt a0l ddsid Iex  Hrudrt
cerdl wdl. guia  Fgfidde, pdafghiddT gauridredan
3gdTd adid U fAUrTY ursfavarg arar”

12. Thus, in view of the said Government Circular also it was the
respondent who has to revise the pension of the petitioner in view of the
Government Resolution dated 01° January, 2006 which was made
applicable to the employees of the Nagpur Municipal Corporation from

01°* December, 2010.

13. As per the respondent the claim of the petitioner is barred by
the limitation as there is a delay and laches in claiming the relief. He
also placed reliance on the various judgments referred above. The delay
as long as the one occasion in this case would result in the dismissal of
the petition on the ground of laches if the cause of action is not
continuous. It is no doubt true that the cause of action in case of
pensionary benefits continues from month to month but, it is well settled
that in case of delay in filing the writ petition beyond the period of 3
years, the monetary relief could be restricted even in case of pensionary
benefits only for a period of 3 years preceding the date of filing the writ
petition. In cases when the cause of action is not continuous, a writ

petition seeking a particular relief would be barred by laches as mere



Corrected as per
Court’s order dated
26/09/2023.
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making of representation to an authority would not stop the period of
limitation. It is held by the Honourable Apex Court from time to time
that monetary relief could be granted for a period of 3 years preceding
the date of filing of the writ petition even if the cause of action is
continuous. The monetary reliefs payable towards pension are also
governed by the same rule. The same ratio is laid down by the
Honourable Apex Court in the case of M.R. Gupta Vs. Union of India
(UOI) and ors. [AIR 1996 SC 669], Jai Dev Gupta Vs. State of H.P. and
ors. [AIR 1998 SC 2819], Shiv Dass Vs. Union of India (UOI) and ors.
[AIR 2007 SC 1330] and Union of India (UOI) and ors. Vs. Tarsem
Singh [(2008)2 SCC (LS) 765]. Thus, considering the Government
Resolution which entitles the petitioner for a revised pension as well as
the gratuity, the petitioner would be entitled to the arrears of the family
pension only for a period of 3 years preceding the date of filing of the

writ petition i.e. from 08™ September, 2022.

14. Hence, for the reasons aforesaid, we pass the following

order :

(D The writ petition is partly allowed.

(i) It is declared that the petitioner is entitled for the

revised pension in view of the Government Resolution dated
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01* January, 2006 made applicable from 01* December, 2010

by the respondent.

(iii) The respondent — N.M.C. is directed to pay revised

Corrected as per . ) o
Court’s order dated family pension to the petitioner from September, 2019. The
26/09/2023.
arrears of the pensionary benefits with effect from 08™
September, 2019 should be paid to the petitioner within a
period of six weeks. If the aforesaid directions are not

complied with the respondents would be liable to pay the

aforesaid amount with interest @18% per annum.

15. Rule is made absolute in the aforesaid terms. No costs.

(URMILA JOSHI-PHALKE, J.) (AVINASH G. GHAROTE, J.)

*Divya



