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IN THE HIGH COURT OF JUDICATURE AT BOMBAY,
NAGPUR BENCH, NAGPUR.

WRIT PETITION NO.4994  OF  2022

Hemant Gajanan Pande
Age – 25 years, Occupation – Service,
R/o. Samarth Nagar, Anjangaon Surji,
Tq. Anjangaon Surji,
District Amravati

...PETITIONER
VERSUS

1. Education Officer (Secondary)
Zilla Parishad, Camp,
Amravati, Tq. & District Amravati

2. Indira Gandhi Secondary and
Higher Secondary School, 
Dahigaon Recha, 
through its Headmaster,
R/o. Dahigaon Recha, 
Tq. Anjangaon Surji, District Amravati

...RESPONDENTS

_______________________________________________________

Mr. P.S. Patil, Advocate for the petitioner.
Mrs. K.S. Joshi, Additional Government Pleader for the State.

_______________________________________________________

CORAM : AVINASH G. GHAROTE & 
URMILA JOSHI-PHALKE, JJ.

RESERVED ON : SEPTEMBER  01,  2023

PRONOUNCED ON : SEPTEMBER  07,  2023

JUDGMENT (Per Urmila Joshi-Phalke  , J.  )  

RULE. Rule made returnable forthwith.   Heard finally with

the consent of learned Counsel for both the parties.

2023:BHC-NAG:13290-DB



J.wp.4994.22.odt 2/13

2. By this petition, the petitioner has approached to this Court

with  prayer  to  direct  respondent  No.1  –  the  Education  Officer

(Secondary),  Zilla  Parishad,  Amravati  to  grant  approval  to  the

appointment of petitioner as a “Peon” in respondent No.2 – School, in

terms of letter dated 20/09/2019.

3. The respondent No.2 is the School run by Dayaram Shikshan

Sanstha and recognized by Education Department and receiving 100%

grant-in-aid.  The father of the petitioner namely Late Gajananrao Pande

was working in respondent No.2 - School.  He expired on 13/09/2007.

At the time of his death, the petitioner was minor.  The mother of the

petitioner namely Smt. Kiran Pande moved an application to respondent

No.2 – School for grant of appointment on compassionate ground.  As

she was not appointed, she filed Writ Petition No.4399/2014 before this

Court.  This Court vide its judgment dated 15/06/2016 granted leave to

her to make an appropriate representation for seeking appointment on

compassionate ground and also directed the petitioner that the copy of

said representation should be given to the Education Officer.  As per the

directions  of  this  Court,  mother  of  the  petitioner  tendered  the

representation to the office of respondent No.1 However,  no decision

was taken.  Due to the non-compliance of the order and direction, the

mother  of  the  petitioner  had  filed  Contempt  Petition  no.66/2019.
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Thereafter  respondent  No.1  issued  notices  to  the  Headmaster  of

respondent No.2 – School and directed to conduct  the hearing.   The

hearing  was  conducted  on  29/04/2019  but  no  decision  was

communicated to the mother of the petitioner. In the meantime, mother

of the petitioner gave her consent to substitute the name of her son i.e.

the petitioner for the compassionate appointment along with her consent

letter.  Respondent  No.2  considered  the  request  and  issued  the

appointment  order  on  23/06/2019.   Accordingly,  the  petitioner  has

joined the service in respondent No.2 - School on 26/06/2019.

4. After the joining of the petitioner, on 28/08/2019 respondent

No.2 forwarded the  proposal  of  approval  to  the  office  of  respondent

No.1  –  Education  Officer  along  with  all  necessary  documents.

Respondent  No.2  has  clarified  that  when  mother  of  the  petitioner

requested for appointment on compassionate ground at that  time the

post of  the peon was not available in the School.  But thereafter two

posts of Peon are lying vacant in the School, and therefore, requested to

grant  the  approval  to  the  appointment  of  the  petitioner.  Respondent

No.1 rejected the approval on the ground that as per the Government

Resolution  dated  28/01/2019,  the  revised  staff  approval  is  not

sanctioned by the State Government and secondly on the ground that in

the staff  justification in academic year 2018-2019,  four posts of  non-

teaching staff are not sanctioned.
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5. Being aggrieved with the same, present petitioner approached

to this  Court on the ground that respondent No.1 while deciding the

issue of approval ought to appreciate the directions issued by this Court.

Moreover,  the  compassionate  appointment  is  an  exception  to  the

mandatory Rule of following specific selection procedure for recruitment

on  vacant  post  or  on  newly  created  post.  As  such  no  Government

Resolution pertaining to ban on recruitment, stay on filling up vacant

post and prohibition on appointments until the staffing pattern of the

non-teaching post  is  formalised,  is  not applicable  to the  appointment

made on compassionate ground.

6. Said petition  is  opposed by the respondents  by making an

oral submissions.

7. Heard Shri P.S. Patil, learned Counsel for the petitioner. He

reiterated  the  said  contentions  and  submitted  that  the  action  of  the

Education  Officer  is  arbitrary  one.  He  placed  on  record  the

communication to the Education Officer by the Section Officer of  the

Government  of  Maharashtra  which  says  that  the  appointment  on

compassionate ground on the post is originally a sanctioned post.  It is

not a new appointment or not a creation of new post, and therefore, the

Education  Officer  shall  not  refused  the  approval.  He  further  placed
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reliance on the judgment of this Court in the case of Yogita w/o Shivsing

Nikam Vs. State of Maharashtra and ors. 2021 LawSuit (Bom) 875.  He

submitted that in view of the said decision, present case of the petitioner

is covered and directions are required to be issued to respondent No.1,

to grant the approval.

8. Shri M.K. Pathan, learned Assistant Government Pleader for

the  respondent  No.1  reiterated  the  contention  and submitted  that  in

view of the Government Resolution dated 28/01/2019, the approval is

refused. No illegality is committed by the Education Officer and hence,

petition deserves to be dismissed.

9. The issue involved in the present petition is that whether the

refusal by the Education Officer to the approval of the appointment of

petitioner  is  legal  or  not.  It  is  well  settled  that  the  object  behind

providing  appointment  on  compassionate  ground  is  by  way  of  an

exception  to  the  general  rule  of  appointment  on  the  basis  of  open

invitation  of  application  and  merit.  While  determining  the  financial

condition of the concerned family, whether the family is indigent or not

is to be ascertained for compassionate appointment.  The whole object of

granting compassionate employment by an employer being intended to

enable the family members of a deceased/incapacitated employee to tide
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over  the  sudden  financial  crisis,  the  appointments  on  compassionate

ground should be made immediately to redeem the family in distress.

Admittedly,  none  can  claim  compassionate  appointment  by  way  of

inheritance. The compassionate appointment is a concession and not a

right and the criteria laid down in the Rules must be satisfied by all the

aspirants, including the satisfaction that the family members have been

facing  financial  distress  and  that  an  appointment  on  compassionate

ground may assist  them to tide over such distress.  Time and again a

consistent view has been taken by the Hon’ble Apex Court in the matters

of death of a permanent employee and the applicability of the policy of

compassionate appointment.  A family which is rendered to the comforts

of life, there being a bread earner in the family, is shaken due to the

death of  such a bread earner.  This virtually throws the family into a

financial  crisis.  The  purpose  for  which  compassionate  appointment

schemes  have  been  introduced  is  laudable  since  it  ensures  that  the

family which has suddenly faced a tragedy and is in mental and financial

distress,  would  be  provided  with  succour.  A  model  employer  would

ensure that such a family is not rendered to starvation and it's members

are not required to beg for keeping their mind, body and soul together.

10. In  the  present  case,  respondent  No.2  considered  these

aspects.  There  is  no  dispute  that  the  father  of  the  petitioner  was
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appointed  on  a  sanctioned  post.   It  is  also  undisputed  that  he  died

during his service on 13/09/2007 leaving behind present petitioner and

his  mother.  The  respondent  No.2  had  considered  these  aspects  and

granted  the  appointment  to  the  petitioner  on  23/06/2019.  The

petitioner  has  joined  the  service  on  26/06/2019  as  “Peon”  on

compassionate ground.  The post was sanctioned post and had become

vacant because of the death of his father. While submitting the proposal

regarding approving the service of petitioner,  respondent No.2 clearly

mentioned that at the time of application received from mother of the

petitioner there was no vacant post.  But now there are two vacant posts

and the approval needs to be granted.  However, the Education Officer

i.e. respondent No.1 had not considered the said aspect and rejected the

approval on the ground that revised staff approval is not sanctioned by

the  State  Government  and  secondly  on  the  ground  that  in  the  staff

justification four posts of non-teaching staff are not sanctioned.  

11. First  time  on  03/09/1990,  the  State  Government  issued  a

Government  Resolution  to  provide  compassionate  appointment  to  an

eligible member of a family, whose sole bread earner has suffered death,

while  in  employment  or  has  been  discharged  from  employment  on

account  of  medical  incapacitation.  Voluntary  retirement  taken  by  a

permanent employee, who is suffering from a grave disease or terminal

illness, is also covered by such Government Resolution.
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12. In a series  of  such Government Resolutions,  the State also

introduced the Government Resolution dated 31/12/2002, which makes

a  reference  to  17  Government  Resolutions  earlier  issued.  Said

Government Resolution resolved as under :

"    शासन निन्ቓ�य  :-  

   शासनाने रा्ቋातील खाजगी (   अनुदानिनत व निवनाअनुदानिनत)

'kkGkae/khy    निश्ቌक व निश्ቌकेतर क्቞�चा-   यां्቉ा नातेवाईकांना अनुकंपा

       त्቙ावर सेवेत सा्቞ावून घे्ቒाबाबत शालेय निश्ቌण निवभागाने वेळोवेळी

         निनग�नि्቞त केलेले सव� आदेश अनि'्ቅनि्቞त करून असे आदेश दे्ቒात येत

 आहेत की,    रा्ቋातील खाजगी (   अनुदानिनत व निवनाअनुदानिनत)  शाळातील

         निश्ቌक व निश्ቌकेतर क्቞�चारी सेवेत असतांना अकाली ्ृ቞्ूቓ पावला वा

        कोण्ቓाही दु'�र रोगा्቉ा कारणाने ्ቓाला सेवानिनवृ्ቈी प्ሹरावी लागली तर

      ्ቓाचे लगतचे नातेवाईक पुढील अटी व 'krhZP;k   अनि'न राहून अनुकंपा

    त्቙ावर निनयु्ሹी नि्቞ळ्ቒास पा्ቔ असतील:-

१.         अनुकंपा त्቙ावर निनयु्ሹी दे्ቒाबाबत रा्ቋातील सव� खाजगी ्ቚाथनि्቞क,

         ्቞ा्ቖनि्቞क व उ्ሴ ्቞ा्ቖनि्቞क तथा अ्ቖापक निव्ቕालयातील सव� निश्ቌक व

 निश्ቌकेतर क्቞�चा-     यांना सदरहु योजना लागू असेल.

२.        ्ृ቞त वा वैदयकीय कारणा्ቜव सेवानिनवृ्ቈ झाले्ቡा क्቞�चा-यां्቉ा

       नातेवाईकास सेवेत सा्቞ावून घे्ቒाबाबतचे निनय्቞ सोबत जोडले्ቡा परिरनिश्ቖ

"अ"    ्቞्ेቖ दे्ቒात आलेले आहेत.

३.   संबंनि'त क्቞�चा-      यां्቉ा नातेवाईकानी नोकरीसाठी करावयाचा अज� व

       ्ቓासोबत सादर करावयाची कागदप्ेቔ याची ्቞ानिहती परिरनिश्ቖ "ब"  ्቞्ेቖ न्ु቞द

 के्ቡानुसार असेल.

४.         ही योजना अं्቞लात आण्ቒापवC अनुकंपा त्቙ावर निनयु्ሹी दे्ቒा/

        नाकर्ቒा बाबत निनण�य घे्ቒात आला अस्ቡास ती ्ቚकरणे पुननिव�लोकनाथ�

    पु्ቡा निवचारात घे्ቒात येऊ नयेत.     ्቞ा्ቔ निदनांक १ जानेवारी,    २००१ नंतर ्ቋा

क्቞�चा-           यांचे निन'न झाले आहे वा जे क्቞�चारी दु'�र रोगा्቉ा कारणाने अकाली

    सेवानिनवृ्ቈ झालेले आहेत अशा क्቞�चा-    यां्቉ा कुटंूबातील ्ቤ्ሹीनी अनुकंपा

          त्቙ावर निनय्ሹीसाठी अज� केला असेल व ्ቓांची निवनंती अ्቞ा्቗ केली असेल

          तरी असे नातेवाईक या योजने्቞्ेቖ पु्ቡा न्ቤाने अज� दाखल करु शकतात.
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५.          क्቞�चारी ्቞यत वा अकाली सेवानिनवृ्ቈ झा्ቡावर तीन ्቞निह्቗ां्቉ा आत

       निकंवा कुटंुब निनवृ्ቈीवेतनाचे कागदप्ቔ सादर करतांना संबंनि'त अनि'का-याने

  आव्ብक ्቞ानिहती (  परिरनिश्ቖ "क")      नातेवाईकांना उपल्ቓ करून दयावी व

       निवनिहत ्ቚप्ቔातील उ्े቞दवाराचा अज� पं'रा निदवसां्቉ा आत संबंनि'त

निश्ቌणानि'का-   यांकडे सादर करावा.

६. ्ቚाथनि्቞क, ्቞ा्ቖनि्቞क,      उ्ሴ ्቞ा्ቖनि्቞क व अ्ቖापक निवदयालयां्቉ा बाबतीत

  सव� निश्ቌणानि'कारी /       निश्ቌण निनरी्ቌकांनी सोबत जोडले्ቡा परिरनिश्ቖ "ड"

      ्቞'ील ्቞ानिहती निवभागीय निश्ቌण उपसंचालकां्቞ा्ቛ� त निश्ቌण संचालकांकडे

पाठवावी.

७.      शाळा व अ्ቖापक निवदयालयातील रु.५,५००-९,   ००० या वेतन्ेቦणी

       पयNत्቉ा सव� पदांना अनुकंपा त्቙ावर निनयु्ሹी देता येईल.    तसेच जी पदे

        भर्ቒास शासनाने ्ं቞जुरी निदलेली आहे अशाच पदावरील निनयु्ሹी दे्ቒासाठी

   हे आदेश लागू राहातील. 

    हे आदेश सा्቞ा्቗ ्ቚशासन निवभाग,   निव्ቈ निवभागा्቉ा सह्቞तीने

      व निव्ቈ निवभागा्቉ा अनौपचारिरक संदभ� ्ቅ्቞ांक ८९२/०२/्ቤय-६,  निदनांक

३.७.      २००२ अ्቗वे निनग�नि्቞त कर्ቒात येत आहेत.

     ्቞हारा्ቖ्र ाचे रा्ቋपाल यां्቉ा आदेशानुसार व नावाने.”

13. Thus,  the  Government  Resolution  dated  31/12/2002  lays

down  the  parameters  to  be  applied  for  appointment  of  an  eligible

candidate, on compassionate basis.

14. Respondent  No.2  had  considered  all  these  aspects  and

considering that the family of the deceased is in distress provided the

appointment to petitioner subject to the approval of respondent No.1.

15. The Section Officer, State of Maharashtra issued Notification

dated 14/09/2022 which makes a reference that the post on which the
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compassionate appointment is to be made is already a sanctioned post. It

is not a new recruitment or new creation of the post, and therefore, it

will not affect the ban on the recruitment or non-fixation of the roster.

Said Notification is reproduced hereunder :

"    उपरो्ሹ संदभा�'ीन आदेशा्ቝये ्቞ा.     उ्ሴ ्቗ायालयाने अनुकंपा त्቙ावर

        निनयु्ሹी देणे ही ्቞ानवते्቉ा दृ्ቖीकोनातून कर्ቒात येणारी कृती असून

       निश्ቌणानि'कारी यांचेकडून शासन निनण�याचा चूकीचा अथ� लावून ्ቚ्ቜाव

     नाकारले जात अस्ቡाचे न्ू቞द केले आहे.    वा्ቜनिवक अनुकंपा त्቙ावर निनयु्ሹी

   ्ቕावयाचे पद हे ्ू቞ळत:  ्ं቞जूर असते,      केवळ ्ቓा पदावर या त्቙ांतग�त निनयु्ሹी

         करावयाची अस्ቡा्ु቞ळे ही नवीन पदभरती नसते निकंवा ही नवीन पदनिननि्቞�ती

    देखील नसते असेही निनरी्ቌण ्቞ा.     ्቗ायालयाने न्ू቞द केले आहे.   ्ቓा्ु቞ळे या

       निनयु्ሹीवर कोण्ቓाही पदभरतीबंदीचा वा आकृनितबं' निननिVत नस्ቡाचा ्ቚभाव

 पडत नाही,    असे ्቞त ्቞ा.      उ्ሴ ्቗ायालयाने न्ू቞द केले आहे.  तसेच,  यापुढे

      अशा्ቚकारे अनुकंपा त्቙ावर निनयु्ሹी नाकार्ቡानिवरु्ቍ यानिचका ्቞ा.

     ्቗ायालयास्቞ोर आ्ቡास संबंनि'त अनि'काऱ्यांवर निश्ቜभंगनिवषयक कडक

  कारवाई तसेच ्቞ा.      ्቗ायालया्቉ा अप्቞ान ्ቚकरणी कारवाई कर्ቒाचे संकेतही

्቞ा.   ्቗ायालयाने निदले आहेत.  ्ቓानुषंगाने ्቞ा.    उ्ሴ ्቗ायालयाने उपरो्ሹ संदभ�

्ቅ.        ३ अ्ቝये निदले्ቡा निनदZशास अनुसरुन रा्ቋातील निश्ቌकेतर क्቞�चा-यां्቉ा

      अनुकंपा निनयु्ሹीबाबत्቉ा ्ቚ्ቜावांवर निनण�य घेताना खालील बाबीनुंसार

     काय�वाही कर्ቒाबाबत सूनिचत कर्ቒात येत आहे.

१)           अनुकंपा त्቙ावर निनयु्ሹी ्ቕावयाचे पद हे यापूवCच ्ं቞जूर पद अस्ቡाने व

        अनुकंपा तኚ᭽ावरील पदभरती ही नवीन भरती नस्ቡाने तसेच अनुकंपा

         तኚ᭽ावर निनयु्ሹी देताना संबंनि'त पद न्ቤाने निन्቞ा�ण केले जात नस्ቡा्ु቞ळे,

      अनुकंपा त्቙ावर निनयु्ሹी दे्ቒा्቉ा ्ቚ्ቜावावर काय�वाही करताना,  पदभरती

         बंदी वा आकृनितबं' निननिVत नस्ቡा्቉ा कारणा्ቜव ्ቚ्ቜाव अ्቞ा्቗ न करता

   ्ቓावर गुणव्ेቈनुसार काय�वाही करावी.

२)     अनुकंपा त्቙ावर निनयु्ሹी देताना,     निनयु्ሹी ्ቕावयाचा उ्े቞दवार क्቞�चारी

         ्ቋा पदावर काय�रत होता ्ቓा पदावर निनयु्ሹीस पा्ቔ ठरत नस्ቡास, ्ቓाis{kk

         खाल्቉ा वगा�्቉ा इतर पदावर ्ቓास अनुकंपा त्቙ा अंतग�त स्቞ायोनिजत करावे

          व यासाठी स्ቌ्቞ ्ቚानि'कारी अशी पदे उपल्ቓ आहेत निकंवा कसे याची

        शहानिनशा करुन या उ्े቞दवारांना पा्ቔ उ्े቞दवारां्቉ा ्ቚती्ቌा यादी्቞्ेቖ स्቞ानिव्ቖ

करतील.
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३)  ्቞ा.       उ्ሴ ्቗ायालयाने न्ू቞द के्ቡानुसार अनितनिवलंबाने (  सा'ारणतः १०

वषा�नंतर)       अनुकंपा त्ቓावर निनयु्ሹीबाबत ्቞ागणीचे ्ቚ्ቜाव अनितनिवलंबा्቉ा

कारणा्ቜव,         सदर कुटंुबास याची आव्ብकता नस्ቡाचे व अनुकंपा त्቙ाचा

       हेतू सा्ቖ होत नस्ቡा्቉ा कारणा्ቜव अ्቞ा्቗ करता येतील.

४)         उपरो्ሹ सूचना ्ቨा अनुकंपा त्቙ावरील निनयु्ሹी्቉ा अनुषंगाने दाखल

   निवनिव' ्቗ायालयीन ्ቚकरणी ्቞ा.     ्቗ायालयाने निदले्ቡा आदेशांस अनुसरुन

  दे्ቒात येत अस्ቡाने,        याबाबत आव्ብक ती काय�वाही करावी व ्቞ा.

       ्቗ायालया्቉ा आदेशांचा अव्቞ान होणार नाही याची द्ቌता ्ቇावी.  यासंदभा�त

्቞ा.       ्቗ायालया्቉ा आदेशांचा अव्቞ान झा्ቡास ्ቓास संबंनि'त

अनि'कारी/   ्ቚानि'कारी जवाबदार राहतील.

५)  एखाns      ्ቤव्ቝापन अनुकंपा त्቙ावरील निनयु्ሹीसाठी पा्ቔ उ्े቞दवाराचा

       ्቗ा्቞ ह्ሪ डावलीत अस्ቡाचे निनदश�नास आ्ቡास संबंनि'त निश्ቌणानि'कारी

;kauh     संबंनि'त ्ቤव्ቝापनानिवरुध्द निनय्቞ानुसार कारवाई करावी.”

16. The Division Bench of this Court at Principal Seat has dealt

with  this  issue  in  Writ  Petition  No.7507/2016  (Smt.  Samita  Sameer

Desai and anr. Vs. The State of Maharashtra and anr.) wherein also the

petitioner therein was appointed on compassionate ground.  The family

was solely dependent upon the source of income of the deceased.  The

facts in that case indicate that the application of the wife of the deceased

was considered and it  was resolved to appoint her on compassionate

basis  in  place  of  her  deceased husband.   An appointment  order  was

issued in her favour.  This Court has observed in paragraph No.9 which

reads thus :

“9. It  is  common  ground  that  the  appointment  is

sought by petitioner No.1 on compassionate ground. The very

object  and  purpose  of  such  employment  and  conferring  a

power to make appointment on compassionate ground is that
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the employer assists the family to tide over the financial crisis

caused by the loss of bread winner. It is an assistance to the

family and which is in distress. In the circumstances, this is

not a fresh appointment or an appointment which ordinarily

requires the approval. All that would suffice is an intimation

from petitioner No.2 that the husband of petitioner No.1 was

already appointed as a Peon and that post was permanent

and duly sanctioned. Having appointed him, it was revealed

that he died suddenly on 2nd November, 2011. In his place, in

terms of Government policy, compassionate appointment was

sought  and  it  is  that  appointment  which  has  been  made.

There  is  no  post  created  nor  is  there  any  question  of  an

appointment being made through recruitment process which

was  covered  by  the  ban.  The  ban,  thus,  could  not  have

covered this appointment.”

17. The similar facts are in the present case also.  This aspect is

also considered by this Court in the case of Yogita w/o Shivsing Nikam

Vs. State of Maharashtra and ors. (supra)  where on a similar facts this

Court  has  held  that  an  employees  who  are  already  appointed  on

compassionate  ground  is  unjustifiably  refused  approval.  Thus,  it  is

apparent that despite the legal position is clear, respondent No.1 made

the petitioner to run from one pole to another for the approval of the

services of petitioner.  The proposal was pending for the approval with

respondent No.1 since 2019. All these years are spent by petitioner in

agony without any reason. We find that this Court has consistently taken

a view that compassionate appointment would be an exception to the

mandatory rule of following specific selection procedure for recruitment

on vacant post or on newly created post.  We have noticed the agony
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and the harassment caused to the litigants in the present case. It is the

conduct of respondent No.1 who deprived petitioner from getting the

fruits  of  her  employment,  and  the  right  of  eligible  candidate  was

defeated.  In view of the above, this  petition deserves to be allowed.

Hence we proceed to pass following order :

(i) The impugned order/letter  dated 20/09/2019 of

refusing the approval, stands quashed and set aside.

(ii) We direct respondent No.1 – the Education Officer

(Secondary), Zilla Parishad, Amravati to grant approval to the

appointment of petitioner forthwith as “Peon” in respondent

No.2 – School with effect from 23/06/2019 and to release her

remuneration  and salary;  all  arrears  and benefits  within  a

period of six weeks from the date of this judgment.

18. Rule made absolute in the above terms.  No costs.

 

(URMILA JOSHI-PHALKE, J.) (AVINASH G. GHAROTE, J.)

*Divya


