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IN THE HIGH COURT OF JUDICATURE AT BOMBAY,
NAGPUR BENCH, NAGPUR.

WRIT PETITION NO.4994 OF 2022

Hemant Gajanan Pande
Age — 25 years, Occupation — Service,
R/o0. Samarth Nagar, Anjangaon Surji,
Tq. Anjangaon Surji,
District Amravati
... PETTTIONER
VERSUS

1. Education Officer (Secondary)
Zilla Parishad, Camp,
Amravati, Tq. & District Amravati

2. Indira Gandhi Secondary and
Higher Secondary School,
Dahigaon Recha,
through its Headmaster,
R/o0. Dahigaon Recha,
Tq. Anjangaon Surji, District Amravati
...RESPONDENTS

Mr. P.S. Patil, Advocate for the petitioner.
Mrs. K.S. Joshi, Additional Government Pleader for the State.

CORAM : AVINASH G. GHAROTE &
URMILA JOSHI-PHALKE, JJ.

RESERVED ON : SEPTEMBER 01, 2023
PRONOUNCED ON : SEPTEMBER 07, 2023

JUDGMENT (Per Urmila Joshi-Phalke, J.)

RULE. Rule made returnable forthwith. Heard finally with

the consent of learned Counsel for both the parties.
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2. By this petition, the petitioner has approached to this Court
with prayer to direct respondent No.1 - the Education Officer
(Secondary), Zilla Parishad, Amravati to grant approval to the
appointment of petitioner as a “Peon” in respondent No.2 — School, in

terms of letter dated 20/09/2019.

3. The respondent No.2 is the School run by Dayaram Shikshan
Sanstha and recognized by Education Department and receiving 100%
grant-in-aid. The father of the petitioner namely Late Gajananrao Pande
was working in respondent No.2 - School. He expired on 13/09/2007.
At the time of his death, the petitioner was minor. The mother of the
petitioner namely Smt. Kiran Pande moved an application to respondent
No.2 — School for grant of appointment on compassionate ground. As
she was not appointed, she filed Writ Petition N0.4399/2014 before this
Court. This Court vide its judgment dated 15/06/2016 granted leave to
her to make an appropriate representation for seeking appointment on
compassionate ground and also directed the petitioner that the copy of
said representation should be given to the Education Officer. As per the
directions of this Court, mother of the petitioner tendered the
representation to the office of respondent No.1 However, no decision
was taken. Due to the non-compliance of the order and direction, the

mother of the petitioner had filed Contempt Petition no.66/2019.
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Thereafter respondent No.l issued notices to the Headmaster of
respondent No.2 — School and directed to conduct the hearing. The
hearing was conducted on 29/04/2019 but no decision was
communicated to the mother of the petitioner. In the meantime, mother
of the petitioner gave her consent to substitute the name of her son i.e.
the petitioner for the compassionate appointment along with her consent
letter. Respondent No.2 considered the request and issued the
appointment order on 23/06/2019. Accordingly, the petitioner has

joined the service in respondent No.2 - School on 26/06/2019.

4. After the joining of the petitioner, on 28/08/2019 respondent
No.2 forwarded the proposal of approval to the office of respondent
No.1 - Education Officer along with all necessary documents.
Respondent No.2 has clarified that when mother of the petitioner
requested for appointment on compassionate ground at that time the
post of the peon was not available in the School. But thereafter two
posts of Peon are lying vacant in the School, and therefore, requested to
grant the approval to the appointment of the petitioner. Respondent
No.1 rejected the approval on the ground that as per the Government
Resolution dated 28/01/2019, the revised staff approval is not
sanctioned by the State Government and secondly on the ground that in
the staff justification in academic year 2018-2019, four posts of non-

teaching staff are not sanctioned.
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5. Being aggrieved with the same, present petitioner approached
to this Court on the ground that respondent No.1 while deciding the
issue of approval ought to appreciate the directions issued by this Court.
Moreover, the compassionate appointment is an exception to the
mandatory Rule of following specific selection procedure for recruitment
on vacant post or on newly created post. As such no Government
Resolution pertaining to ban on recruitment, stay on filling up vacant
post and prohibition on appointments until the staffing pattern of the
non-teaching post is formalised, is not applicable to the appointment

made on compassionate ground.

6. Said petition is opposed by the respondents by making an

oral submissions.

7. Heard Shri P.S. Patil, learned Counsel for the petitioner. He
reiterated the said contentions and submitted that the action of the
Education Officer is arbitrary one. He placed on record the
communication to the Education Officer by the Section Officer of the
Government of Maharashtra which says that the appointment on
compassionate ground on the post is originally a sanctioned post. It is
not a new appointment or not a creation of new post, and therefore, the

Education Officer shall not refused the approval. He further placed



J.wp.4994.22.0dt 5/13

reliance on the judgment of this Court in the case of Yogita w/0o Shivsing
Nikam Vs. State of Maharashtra and ors. 2021 LawSuit (Bom) 875. He
submitted that in view of the said decision, present case of the petitioner
is covered and directions are required to be issued to respondent No.1,

to grant the approval.

8. Shri M.K. Pathan, learned Assistant Government Pleader for
the respondent No.1 reiterated the contention and submitted that in
view of the Government Resolution dated 28/01/2019, the approval is
refused. No illegality is committed by the Education Officer and hence,

petition deserves to be dismissed.

9. The issue involved in the present petition is that whether the
refusal by the Education Officer to the approval of the appointment of
petitioner is legal or not. It is well settled that the object behind
providing appointment on compassionate ground is by way of an
exception to the general rule of appointment on the basis of open
invitation of application and merit. While determining the financial
condition of the concerned family, whether the family is indigent or not
is to be ascertained for compassionate appointment. The whole object of
granting compassionate employment by an employer being intended to

enable the family members of a deceased/incapacitated employee to tide
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over the sudden financial crisis, the appointments on compassionate
ground should be made immediately to redeem the family in distress.
Admittedly, none can claim compassionate appointment by way of
inheritance. The compassionate appointment is a concession and not a
right and the criteria laid down in the Rules must be satisfied by all the
aspirants, including the satisfaction that the family members have been
facing financial distress and that an appointment on compassionate
ground may assist them to tide over such distress. Time and again a
consistent view has been taken by the Hon’ble Apex Court in the matters
of death of a permanent employee and the applicability of the policy of
compassionate appointment. A family which is rendered to the comforts
of life, there being a bread earner in the family, is shaken due to the
death of such a bread earner. This virtually throws the family into a
financial crisis. The purpose for which compassionate appointment
schemes have been introduced is laudable since it ensures that the
family which has suddenly faced a tragedy and is in mental and financial
distress, would be provided with succour. A model employer would
ensure that such a family is not rendered to starvation and it's members

are not required to beg for keeping their mind, body and soul together.

10. In the present case, respondent No.2 considered these

aspects. There is no dispute that the father of the petitioner was
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appointed on a sanctioned post. It is also undisputed that he died
during his service on 13/09/2007 leaving behind present petitioner and
his mother. The respondent No.2 had considered these aspects and
granted the appointment to the petitioner on 23/06/2019. The
petitioner has joined the service on 26/06/2019 as “Peon” on
compassionate ground. The post was sanctioned post and had become
vacant because of the death of his father. While submitting the proposal
regarding approving the service of petitioner, respondent No.2 clearly
mentioned that at the time of application received from mother of the
petitioner there was no vacant post. But now there are two vacant posts
and the approval needs to be granted. However, the Education Officer
i.e. respondent No.1 had not considered the said aspect and rejected the
approval on the ground that revised staff approval is not sanctioned by
the State Government and secondly on the ground that in the staff

justification four posts of non-teaching staff are not sanctioned.

11. First time on 03/09/1990, the State Government issued a
Government Resolution to provide compassionate appointment to an
eligible member of a family, whose sole bread earner has suffered death,
while in employment or has been discharged from employment on
account of medical incapacitation. Voluntary retirement taken by a
permanent employee, who is suffering from a grave disease or terminal

illness, is also covered by such Government Resolution.
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12. In a series of such Government Resolutions, the State also
introduced the Government Resolution dated 31/12/2002, which makes
a reference to 17 Government Resolutions earlier issued. Said

Government Resolution resolved as under :

= ol -

M rgTdte @l (3rgerd d famrergana)
e Rge 9 RgpdR FHA-g=A AdassEl SgHal
d@ieR dd UG Hugrered e g furm deeldet
i doid 9d SR Sifpfid $F SR SMICRT udTd Id
3{Ted DI, JATdid @i (3T d fa-Terard) mesrdia
e T RIgpaR FHART Jad AT 3brell g uraar
DHIUATG! GHR AT HRUMH AT JaTHg UchR1al arTer )
I @A Alddied Jeid Sl d rdiiear 3 g Sgdhdt
deateR g e var U sdta:-

9. 3IHUT TR et SUaTaTad ISaTad 4 WTor Wi,
mMAe 9 I HAfie dUT Aeus e 9d fRiefd g
fRIgfhaR HHAT-TMT HaRg AT AN 3.

. Ud I degeld HRURGD JdiFgd Feied SHHar-gie
AR HY Jdd AT HoaETead Fod ded SededT gy
"3 q VAT HTeiel 3fTed.

3. Uefid SHarai= Adaser Aere! exEarEr 36
IS WIER PRIGUTE DRIGUA Tl Hifgedl TRIRY &' ALl T
SR 3.

¥. 8 qo Sfara Sruradf dur daraR fAgedt v
x0T dad (ofa Suard siar s off Ueul gAfaaidmd
gl faaRTd 9uard 3% 84, 9 fid ¢ SMaRT, Y003 HaRk &1
HHT1-gid (Y el 318 a1 S HHART ek AT HRUM SHHTel!
JaIHgd o 3Med 31 HHA-ITT Heardd -l Sfgdal
TR Faaaral 3ol bl 3R g e fawdt ST ot 3 d
T 3 ATATE AT FIoHED 1 T 3fof GRad H% XN
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4, HHAR! TId a1 BIel JaT-gd AMedraR diF Hig=aredT 3i1d
TGH Hifgdt (AR ") Adds® - IUas H&- gamal d
fafed UEdia SHcaRmn o URT fogui=ar o defda

&. Uil qreafliss, S Al 9 sreTues faqaraaia aredid
a Rigonfiert / Rigor FRige diea sheden ki
neid mfedt fauria Rieor IusderasHha fRiemr Jarasies
BICEIGH

b. MBI 9 HAUD fdearedrdid ¥.4,400-% 000 IT IR
=T ¥4 UGHT el dareR MgRN a1 dsd. d9d St U
UG M HoRl féeredl ofTg Sf=1d Uarakie Fgadt quarandl
& SMTCXT Y RTgTilel.

® MY I YAy, fox faumTm=ear ggaae
g fo faurmen sMiu=e TeH HHi® (R3/03/304-5, faie
3.9.3003 34 g v A9 3ed.

HERTY AU Fi<dl SERMIR g Frdr.”

13. Thus, the Government Resolution dated 31/12/2002 lays
down the parameters to be applied for appointment of an eligible

candidate, on compassionate basis.

14. Respondent No.2 had considered all these aspects and
considering that the family of the deceased is in distress provided the

appointment to petitioner subject to the approval of respondent No.1.

15. The Section Officer, State of Maharashtra issued Notification

dated 14/09/2022 which makes a reference that the post on which the
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compassionate appointment is to be made is already a sanctioned post. It
is not a new recruitment or new creation of the post, and therefore, it
will not affect the ban on the recruitment or non-fixation of the roster.

Said Notification is reproduced hereunder :

PRI FeHdH Sexrad A1 I« ARadE SgHul ddeR
fgadt Q0 g gFaden eI eRuAd AUIRT Sl SREH
RieoiieRt gewgT W vl 9@t o dgd Tad
IR SId 3GedTd TG bl 3. dRdldeh S Ul dedlar ga!
YI9aTd UG § Hood: AR 34d, $Hdes &l UIaR AT deaiaiid gt
FRIGAMT SRS & 7dH UgHRd! 99d fdhar g 7diH ugfid
¢EId T9d 3! A& @1, U™ e ol 3. Ages dal
frgadiay HIvrre! uesRdadT a1 s fasy FRfda eamn gy
Usd ml, 3 Hd HI. 3w U THE bal Mg, d9d, e
RMUGR  3HUl daldR gl APRANdeG  dlfadT .
HRATS o AT, ATITAATHAT SOH YHR0N HRATS HIUATd Hdbaa]
AL, I fod SHTed. TS A1, 3w IR SWRiad dad
.3 Y e MR S It fRIgdbar HHar-are
T gEiaEaen gk ol gaMr @reia SR

HrddTe! HRUFEIEd JfId HRUAMd Id TR,

?) Ul daIR YK AT Ug § 1gdid HoR Ua $red™ d
Ul dRATeRIel UGl Bl T Rl THdM ddd 3yl

deateR Fgeah Gar eiferd ue Ao et dol Sid T,
U TATR Fgac! SUaTr TRATaTaR HRIaTe! HRaM, TaHRd!
§at a1 Spfaay T T SRURGY TR SR 7 HRal

TR TUEATIAR HRIATG! HRIal.

Q) 3IHUT daraR geil drr, Fgedt aamar SHeaR HHAR
T UGTaR HRIRA BIdl T UgTeR Mgeai U 3d "9edTd, et
QAT T 3R UGTaR N 0T deal Sdid FHaSd $HRId
g grTel e WG SRt U Iuds SiRd fhar &9 art
RIHRT Ho IT SHEARHT U SHGARIT Udie Ardaed JHTAY
CRGINS
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3) O I A T8 dAaR Sfafddea™ @URuE: 20
INHMR) ST qAER gadiiaad ArToid TRdid sifafadaran
HRUNKIG, Y Py el AT d] THedrd d 3fJbul dedr]
B 1 Bld ATl HRUMRIG 3 Rl Adid.

¥) SWRIGd g1 & ST dalasd Hgeiieal s+ arad
fafay ~amrerd= el o1, =T e SmeRiy SrgER
U Ud SO, JEEd SaRad <l Hridrg] HRIdl g .
AT TR $THM BIVIR ATg! A G&fdl !, Iriguid
. OAEArA]  MCREl UM S dN Hdied
JHYHRY/AIBRT SAEGR gl

W) TEC HGRIOA IHUT dalad Hgaiaet U SHedRMEl
T g9 SIaaid Sredrd HeRMN iTeary Tafd fRremomferer
I e TG IHAR HRaATE R4l

16. The Division Bench of this Court at Principal Seat has dealt
with this issue in Writ Petition No.7507/2016 (Smt. Samita Sameer
Desai and anr. Vs. The State of Maharashtra and anr.) wherein also the
petitioner therein was appointed on compassionate ground. The family
was solely dependent upon the source of income of the deceased. The
facts in that case indicate that the application of the wife of the deceased
was considered and it was resolved to appoint her on compassionate
basis in place of her deceased husband. An appointment order was
issued in her favour. This Court has observed in paragraph No.9 which

reads thus :

“9. It is common ground that the appointment is
sought by petitioner No.1 on compassionate ground. The very
object and purpose of such employment and conferring a
power to make appointment on compassionate ground is that
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the employer assists the family to tide over the financial crisis
caused by the loss of bread winner. It is an assistance to the
family and which is in distress. In the circumstances, this is
not a fresh appointment or an appointment which ordinarily
requires the approval. All that would suffice is an intimation
from petitioner No.2 that the husband of petitioner No.1 was
already appointed as a Peon and that post was permanent
and duly sanctioned. Having appointed him, it was revealed
that he died suddenly on 2™ November, 2011. In his place, in
terms of Government policy, compassionate appointment was
sought and it is that appointment which has been made.
There is no post created nor is there any question of an
appointment being made through recruitment process which
was covered by the ban. The ban, thus, could not have
covered this appointment.”

17. The similar facts are in the present case also. This aspect is

also considered by this Court in the case of Yogita w/o0 Shivsing Nikam

Vs. State of Maharashtra and ors. (supra) where on a similar facts this

Court has held that an employees who are already appointed on
compassionate ground is unjustifiably refused approval. Thus, it is
apparent that despite the legal position is clear, respondent No.1 made
the petitioner to run from one pole to another for the approval of the
services of petitioner. The proposal was pending for the approval with
respondent No.l since 2019. All these years are spent by petitioner in
agony without any reason. We find that this Court has consistently taken
a view that compassionate appointment would be an exception to the
mandatory rule of following specific selection procedure for recruitment

on vacant post or on newly created post. We have noticed the agony
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and the harassment caused to the litigants in the present case. It is the
conduct of respondent No.1 who deprived petitioner from getting the
fruits of her employment, and the right of eligible candidate was
defeated. In view of the above, this petition deserves to be allowed.

Hence we proceed to pass following order :

6)) The impugned order/letter dated 20/09/2019 of

refusing the approval, stands quashed and set aside.

(ii) We direct respondent No.1 — the Education Officer
(Secondary), Zilla Parishad, Amravati to grant approval to the
appointment of petitioner forthwith as “Peon” in respondent
No.2 — School with effect from 23/06/2019 and to release her
remuneration and salary; all arrears and benefits within a

period of six weeks from the date of this judgment.

18. Rule made absolute in the above terms. No costs.

(URMILA JOSHI-PHALKE, J.)  (AVINASH G. GHAROTE, J.)

*Divya



