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IN THE HIGH COURT OF JUDICATURE AT BOMBAY,
NAGPUR BENCH, NAGPUR.

WRIT PETITION NO.2092 OF 2020

1. Shri Gajanan Bahu-Uddeshiya
Shikshan Sanstha, Nagpur
through its Secretary
Ramesh Krishnarao Borkar
Office at Shri Gajanan Vidyalaya,
751, New Subhedar Layout, Nagpur

2. Shri Gajanan Vidyalaya and Junior
College, Nagpur through its Principal,
Vijay Ramesh Shahakar,
751, New Subhedar Layout,
Nagpur

3. Smt. Sunita Suresh Nimbulkar,
Aged 44 years, Occupation — Service,
R/o. Plot No.115, Ayodhya Nagar,
Nagpur
... PETTTIONERS
VERSUS

1. State of Maharashtra,
through its Secretary,
Department of School Education
and Sport, Mantralaya,
Mumbai — 32

2. Deputy Director of Education,
Nagpur Division, Balbharati,
Opp. Dhantoli Park,
Dhantoli, Nagpur

3. The Education Officer (Secondary)

Zilla Parishad, Nagpur
...RESPONDENTS
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Mr. B.G. Kulkarni, Advocate for the petitioners.
Mr. M.K. Pathan, Assistant Government Pleader for respondent
Nos.1 to 3/State.

CORAM : AVINASH G. GHAROTE &
URMILA JOSHI-PHALKE, JJ.

RESERVED ON : AUGUST 30, 2023
PRONOUNCED ON : SEPTEMBER 05, 2023

JUDGMENT (Per Urmila Joshi-Phalke, J.)

RULE. Rule made returnable forthwith. Heard finally with

the consent of learned Counsel for both the parties.

2. By this petition, petitioner No.3 who is widow at young age
has approached to this Court with prayer to direct respondent No.3 —
The Education Officer (Secondary), Zilla Parishad, Nagpur to grant
approval to the appointment of petitioner No.3 as a Peon in petitioner

No.2- School in terms of letter dated 10/01,/2020.

3. Petitioner No.1 is an educational society which has
established petitioner No.2 — School which is grant-in-aid school. The
five posts of Peon were sanctioned in petitioner No.2 — School. The staff
approval orders are also filed along with this petition. Shri Suresh
Nimbulkar husband of petitioner No.3 was appointed as a Peon in

petitioner No.2 — School on the sanctioned post on 26/06/1990 in OBC
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category. The appointment was approved by respondent No.3 as per
order dated 12/10/1990. Undisputedly, the five posts of Peon were
filled as per the rules and all appointments lawfully approved. Shri
Suresh Nimbulkar has expired suddenly on 04/03/2013 due to the
accident. Petitioner No.3 is the wife of the deceased Suresh and is
having minor daughter and minor son. She applied for grant of
appointment as Peon on compassionate ground. The post was sanctioned
post and had become vacant because of the death of the her husband.
The School Committee had accordingly passed the Resolution on
08/09/2013 for the appointment of petitioner No.3 on compassionate
ground with effect from 11/09/2013. She had joined the service in
petitioner No.2 — School on 11/09/2013 and is working as a “Peon” till
today. On 21/10/2013, petitioner No.2 had submitted proposal dated
21/10/2013 to respondent No.3 - the Education Officer (Secondary),
Zilla Parishad, Nagpur for grant of approval along with the copies of all
necessary documents. The proposal remained undecided, therefore,
repeated requests were made by letters dated 23/07/2014, 22/05/2015,
27/05/2019, 13/09/2019 and 10/10/2019. Finally on 10/01/2020,
respondent No.3 — the Education Officer as per the letter of the same
date has refused to grant approval and has directed petitioner No.1 to
discontinue the appointment. The above decision was taken by the

Education Officer by making the reference to the Government Resolution
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dated 28/01/2019 alleging that revised staffing pattern for Class IV

employees has not been issued.

4. As per the contention of the petitioners, the appointment of
petitioner No.3 as a “Peon” on compassionate ground is the lawful
appointment. The post of “Peon” was the sanctioned post. Till
04/03/2013 the husband of the petitioner was working on the said post
as an approved “Peon”. The proposal for grant of approval was
submitted by petitioner No.2 to respondent No.3 on 21/10/2013.
Respondent No.3 had never communicated any deficiency in the said
proposal. After his death, the compassionate appointment was granted
to petitioner No.3. Respondent No.3 illegally and arbitrarily refused to
grant the approval. Said order of the Education Officer (Secondary)
refusing to grant approval is illegal and liable to be set aside with

direction to grant approval to the appointment of petitioner No.3.

5. Said petition is opposed by the respondents on the ground
that the approval to the appointment was refused in view of the
Government Resolution dated 28/01/2019. The order passed by the

Education Officer is legal and reasonable one.
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6. Heard Shri B.G. Kulkarni, learned Counsel for the petitioners.
He reiterated the said contentions and submitted that the action of the
Education Officer is arbitrary one. He placed on record the
communication to the Education Officer by the Section Officer of
Government of Maharashtra which says that the appointment on
compassionate ground on the post is originally a sanctioned post. It is
not a new appointment or not a creation of new post, and therefore, the
Education Officer shall not refuse the approval. He further placed
reliance on the judgment of this Court in the case of Yogita w/0o Shivsing
Nikam Vs. State of Maharashtra and ors. 2021 LawSuit (Bom) 875. He
submitted that in view of the said decision, present case of the
petitioners is covered and directions are required to be issued to

respondent No.3, to grant the approval.

7. Shri M.K. Pathan, learned Assistant Government Pleader for
the respondents reiterated the contention and submitted that in view of
the Government Resolution dated 28/01/2019, the approval is refused.
No illegality is committed by the Education Officer and hence, petition

deserves to be dismissed.

8. The issue involved in the present petition is that whether the

refusal by the Education Officer to the approval sought for the
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appointment of petitioner No.3 is legal or not. It is well settled that the
object behind providing appointment on compassionate ground is by
way of an exception to the general rule of appointment on the basis of
open invitation of application and merit. While determining the financial
condition of the concerned family, whether the family is indigent or not
is to be ascertained for compassionate appointment. The whole object of
granting compassionate employment by an employer being intended to
enable the family members of a deceased/incapacitated employee to tide
over the sudden financial crisis, the appointments on compassionate
ground should be made immediately to redeem the family in distress.
Admittedly, none can claim compassionate appointment by way of
inheritance. The compassionate appointment is a concession and not a
right and the criteria laid down in the Rules must be satisfied by all the
aspirants, including the satisfaction that the family members have been
facing financial distress and that an appointment on compassionate
ground may assist them to tide over such distress. Time and again a
consistent view has been taken by the Hon’ble Apex Court in the matters
of death of a permanent employee and the applicability of the policy of
compassionate appointment. A family which is rendered to the comforts
of life, there being a bread earner in the family, is shaken due to the
death of such a bread earner. This virtually throws the family into a

financial crisis. The purpose for which compassionate appointment
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schemes have been introduced is laudable since it ensures that the
family which has suddenly faced a tragedy and is in mental and financial
distress, would be provided with succour. A model employer would
ensure that such a family is not rendered to starvation and it's members

are not required to beg for keeping their mind, body and soul together.

9. In the present case, petitioner Nos.1 and 2 considered these
aspects. There is no dispute that the husband of petitioner No.3 was
appointed on a sanctioned post on 26/06/1990 in OBC category. It is
also undisputed that he died due to the accident. His death left behind
wife, minor daughter and minor son. Petitioner Nos.1 and 2 have
considered this aspects and immediately passed a Resolution to grant
appointment to petitioner No.3 as a “Peon” on compassionate ground.
The post was sanctioned post and had become vacant because of the
death of her husband. It appears from the material placed on record
that there were total five sanctioned post of “Peon”. The husband of
petitioner No.3 was appointed on the said sanctioned post. The
Education Officer (Secondary) has granted approval to the said post.
Thus, services of the deceased Suresh were approved by the Education
Officer. Accordingly, he served in petitioner No.1 — Institution till his
death. On 04/03/2013, he died in an accident. On 10/06/2013,

petitioner No.3 applied for the compassionate appointment by filing the
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application addressed to petitioner No.l. Petitioner No.1 decided to
consider the application and had passed Resolution on 08/09/2013.
Accordingly, appointment order was issued to petitioner No.3.
Accordingly, she joined the services on 11/09/2013. Petitioner No.1 has
submitted proposal for the approval and thereafter several letters were
issued to approve the appointment of petitioner No.3. However, no
decision was taken and subsequently, it was rejected by respondent

No.3.

10. First time on 03/09/1990, the State Government issued a
Government Resolution to provide compassionate appointment to an
eligible member of a family, whose sole bread earner has suffered death,
while in employment or has been discharged from employment on
account of medical incapacitation. Voluntary retirement taken by a
permanent employee, who is suffering from a grave disease or terminal

illness, is also covered by such Government Resolution.

11. In a series of such Government Resolutions, the State also
introduced the Government Resolution dated 31/12/2002, which makes
a reference to 17 Government Resolutions earlier issued. Said

Government Resolution resolved as under :

"R g -
M AT @Rt (SeTd d farerera)
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el Rigd 9 RighaR HHA-ga AdaR® = SIHul
daaR ddd g 9ugEed ol R fAurm d3iadt
i Fod 9d onew Siftpfid H 3™ o™ quaTd Ad
3{Ted DI, IUTdd JIorh (3G g farerard) mesrdid
e T RIghR FHART Jad AT el g uraar al
DHIUATG! GER AT HRUMH AT JaTHg TchR1dl arTer v
A Wad Aldals® geid el 9 Iciiear i g ol
deateR g s va U Sdta: -

9. 3IHUT TR gl UIEEd Isardid 9d Jrorit Wi,
el 9 I A aul SHeus fqaaanda 9d Red g

. §d I deTeld HRURGD JaiNgd Foledl  SHHe-gied
AdaE e Yad WM YugEEdd Had ied sheded TRy

"3 Al UATA 3MTelel 3MTgd.

3. Gfdd wHT-gi=al AIddisdMl AIBIaTdl HRIGIET 3N 9
IS WIER PRI PHIGUH el Aifged! TRRY "« ALl T
HATTIR 3.

¥. g o A MUadf e u dareR gedt v/
IHR0GT STad ofg Suard e e <ff YRl gAfaaidmd
gl faaRTd 9uard 3% 84, 9 fid ¢ SMaRT, Y003 HaR &1
HHA-g YT el 38 a1 S HHART geR AT HROT STl
TR Faaaral 3l bl 3Rd g i fasdt S/ ot 3
TR 3R ATaTed AT AIoHAE T1 AT 3fof GRad $H% Xl

4, HHIAR TId a1 BTl Yd-gad HedeR i Aig=aia 3d
fhdl H¢d MAgTiiaard HHTCUA ATeR B A&fdd 3iferemr-am
TIRGS HIfgel (URRIY "F") AdaRHl IUasd H& adrdl a
fafgd Uoada SUGaRmT S UeRT fagwien ofmd Wefia

&. OIS, AT, 3= A1eiHe g Sieus f[dearaarr Sidid
Td et , Reor Aewt Jea sheden akiy 3"
aefia mfgdt fauria fRieur IudrasATha fRewr Jedsies
qraardr.
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b. MBI d HAUD fdearedrdia ¥.4,400-%,000 FI d-THTR
e ¥4 UG $dhUT dder gt odl dsd. a9d St U
WRUG TR e et 31 3r=re gareriel gt quarnd!
BEICRISI RIS

? MY IR U=mgA Ay, fo faurTmer ggaae
g fod faurmen sFv=IR® dayf wHid (R3/0/0-5, foAi®
3.19.300% 3d fAifErg wruar A 3mgd.

HERTY ITUT Ui<dl SERMTIR g TrdrH.”

12. Thus, the Government Resolution dated 31/12/2002 lays
down the parameters to be applied for appointment of an eligible

candidate, on compassionate basis.

13. Petitioner No.1 had considered all these aspects and
considering that the family of the deceased is in distress provided the
appointment to petitioner No.3 subject to the approval of respondent

No.3.

14. The Section Officer, State of Maharashtra issued Notification
dated 14/09/2022 which makes a reference that the post on which the
compassionate appointment is to be made is already a sanctioned post. It
is not a new recruitment or new creation of the post, and therefore, it
will not affect the ban on the recruitment or non-fixation of the roster.

Said Notification is reproduced hereunder :
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PRIFd deuidfF SRy A1, I AeaH 3Gl JdTaR
fAgadt <01 g AFaden eI PRvAd AU Hedl S
RieonieRt dewgd I vl gear of agd waa
ATHRA SId ST TG Hdl 3HTg. IRAMAD DT darar et
TadTd UG § H&d: HoR 3R, $a@ ol UelaR 1 daidiid fAgeit
PRI TS Bl A4 UGHRd! 94 a1 g 7 ugRfHd
ST THd gl e /1. WRIEAE THg $d 5. AHS A
fAgeiiaR DIvrdE! ueHRdiddan a1 sipfady Migd e gue
Usd ATgl, 3 Ud d1. I« YR e dd 3Mg. d3d, d1ge
JWMUBR  IHUT TR PRl PReufddg a1
RTANTHAR AT &fdd iR RRavifawds weh
HRATS IUF H. TRITAT UH YUl HRATS HIUATd Hbda!
A I fed 3HTed. AT A1, 3o gRe™ SWRIad dad
.3 a0 faded Fcm S Iardita fRiedar HHar-aren
HAATE! HRUFEIEd JfId HRUANd Id TR,

Q) 3T TealeR FMgeRil Traar Uq § ATdrd HeR e 3&ed™ d
3HYT TR TG § FAdH Rl T d¥d 3yl
dralaR FAget G efdd ug Four Fafor oo §d e,
3T IR e SUaTedT YRATaTaR HridTal BRI, TaHRd!
§dt a1 3fpfdey FET Tqer=ar HRURGT URdTd HRT 7 HRdl
TR TUIEIIR HradTa! B4l

) SIHUT d@raR gt <amT, Fgadt graamr SHGaR HHaAR!
1 UGTaR HRRA BIdT T UaIaR FgeRiT U 33d e, el
T T SR UGIaR N S UT Il Sdid FHrord HR1d
d sl &M WieR) SRl U Iudasy efied fdhar Hd =it
IR H3 T SHEARHT U SHSARIAT Uclel AEAe JATy
CRGIH

3) WL I AR TG HdAR SfdfddeM (HIYRUG: 20
qEHdR) SFHUT dATaR gt AR W sifafaciaran
PRUMRCG, X DA T SMaGehdl T g 3(IhUTl dearl
B AT Bld Tl HRUMIG 3R HRdT Adid.
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¥) SRIG] o1 & 3IHUl ddlaid g T grad
fafay araTeRie gaxolt A1 e fdwn iR e
<O Ad S, AEEd aRgd® o dAdlel Hat g Al
T SRl STHM BIUR TG A/l &l Bma. aRigHTd
£ A 121 53] St o) o o =+ 1 B = SIS | D
FYBRY/ ISR STATTER AgTd.

W) TEC RO Ul daldd Hgaet us SHedRMEl
T gFP SIAAd e e reury gefda RreomfreT
T R HARIUATGw & IR $RATS HRId1.”

15. The Division Bench of this Court at Principal Seat has dealt
with this issue in Writ Petition No.7507/2016 (Smt. Samita Sameer
Desai and anr. Vs. The State of Maharashtra and anr.) wherein also the
petitioner therein was appointed on compassionate ground. The family
was solely dependent upon the source of income of the deceased. The
facts in that case indicate that the application of the wife of the deceased
was considered and it was resolved to appoint her on compassionate
basis in place of her deceased husband. An appointment order was
issued in her favour. This Court has observed in paragraph No.9 which

reads thus :

“9. It is common ground that the appointment is
sought by petitioner No.1 on compassionate ground. The very
object and purpose of such employment and conferring a
power to make appointment on compassionate ground is that
the employer assists the family to tide over the financial crisis
caused by the loss of bread winner. It is an assistance to the
family and which is in distress. In the circumstances, this is
not a fresh appointment or an appointment which ordinarily
requires the approval. All that would suffice is an intimation
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from petitioner No.2 that the husband of petitioner No.1 was
already appointed as a Peon and that post was permanent
and duly sanctioned. Having appointed him, it was revealed
that he died suddenly on 2™ November, 2011. In his place, in
terms of Government policy, compassionate appointment was
sought and it is that appointment which has been made.
There is no post created nor is there any question of an
appointment being made through recruitment process which
was covered by the ban. The ban, thus, could not have
covered this appointment.”

16. The similar facts are in the present case also. This aspect is
also considered by this Court in the case of Yogita w/o Shivsing Nikam

Vs. State of Maharashtra and ors. (supra) where on a similar facts this

Court has held that an employees who was already appointed on
compassionate ground is unjustifiably refused approval. Thus, it is
apparent that despite the legal position is clear, respondent No.3 made
the petitioners to run from pillar to post for the approval of the services
of petitioner No.3. The proposal was pending for the approval with
respondent No.3 since 2013. All these years are spent by petitioner No.3
in agony without any reason. We find that this Court has consistently
taken a view that compassionate appointment would be an exception to
the mandatory rule of following specific selection procedure for
recruitment on vacant post or on newly created post. We have noticed
the agony and the harassment caused to the litigants in the present case.
It is the conduct of respondent No.3 which has deprived petitioner No.3

from getting the fruits of her employment, and the right of eligible
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candidate was defeated. In view of the above, this petition deserves tobe

allowed. Hence we proceed to pass following order :

17.

*Divya

6)) The impugned order/letter dated 10/01/2020 of

refusing the approval, stands quashed and set aside.

(i) We direct respondent No.3 — the Education Officer
(Secondary), Zilla Parishad, Nagpur to grant approval to the
appointment of petitioner No.3 forthwith as “Peon” in
petitioner No.2 — School with effect from 11/09/2013 and to
release her remuneration and salary; all arrears and benefits

within a period of six weeks from the date of this judgment.

Rule made absolute in the above terms. No costs.

(URMILA JOSHI-PHALKE, J.) (AVINASH G. GHAROTE, J.)



