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K.S. Jadhav

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

IN ITS COMMERCIAL DIVISION

COMMERCIAL NOTICE OF MOTION NO.1994 OF  2019
IN

COMMERCIAL SUIT NO.161 OF 2019

Isha Buildtech Private Limited & Anr., …Applicants/
   Original Defendant  
   Nos. 3 & 4

In the matter between :

Aparna Properties Private Limited …Plaintiff

      Versus

Forbes & Company Limited & Ors., …Defendants
----------

Mr. Firdosh Pooniwala, Senior Advocate a/w Mr. Ravi Gandhi a/w
Rashmin Jain i/b Kanga & Co., Advocates for Defendant No.3 & 4.

None for Plaintiff.
----------

CORAM  :  R.I. CHAGLA  J.

                             DATE      :  29TH MARCH, 2023.
ORDER :

1. None appears  for  the  Plaintiff  despite  the  Plaintiff  being

represented by Advocate  on the  previous  occasions i.e.  9th March,

2023 and 16th March, 2023 when the matter had come up.

2. By this Notice of Motion, the Applicants/Original Defendant

Nos. 3 and 4 have sought permission to be granted to the Applicants
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to file the Written Statement in the captioned Suit.

The Applicants had been served with the Writ of Summons

on 16th April, 2019.  The delay in filing the Written Statement has

been  explained  in  Paragraph  5  of  the  Affidavit-in-Support  of  the

Notice of Motion and which is on the count of the transactions being

very old i.e. between the period 1979 to 1989 and the documents

not  readily  available.   Accordingly,  time  taken  to  compile  all  the

documents and for which the extensive search had been taken by the

Applicants in the respective offices for papers and proceedings of the

matter.  The  Applicants  have  stated  that  through  oversight,  the

instructions were not sent to their Advocates and Solicitors to prepare

the draft Written Statement in the matter and the said instructions

were  given  only  in  the  month  of  July  2019.   Accordingly,  the

Advocate/Solicitor for the Defendants prepared and forwarded the

draft Written Statement to these  Defendants which was approved

and signed on 6th August, 2019 and has been served on the Plaintiff.

The  Applicants  have  stated  that  the  delay  in  filing  the  Written

Statement is through oversight and is bonafide.

3. I have considered the averments in the Affidavit-in-Support

of the Notice of Motion as well as taken note of the fact that though

2/4



20-NMCD 1994.2019 in COMS 161.2019.doc

the  Plaintiff  had  appeared  through  its  Advocate  on  the  previous

occasions it has failed to remain present when the matter is listed

today.

4. I  am  satisfied  with  the  explanation  for  delay  given  in

Paragraph 5 of  the Affidavit-in-Support of  Notice of  Motion.   It  is

necessary to note that the delay is not beyond the permissible period

of 120 days from the service of Writ of Summons as Writ of Summons

on 16th April,  2019.   The Written  Statement  was  executed  on  6th

August, 2019 and served on the other side.  Further, Notice of Motion

has been immediately taken out on 7th August, 2019 i.e. 82 days after

the service of Writ of Summons.

5. Accordingly, the relief sought for in the Notice of Motion is

granted.  Hence, the following order is passed :

(i) The  delay  of  82  days  in  filing  the  Written

Statement on behalf of the Applicants/Original Defendant

Nos. 3 and 4 is condoned.

(ii) The  Applicants/Defendant  Nos.  3  and  4  are

permitted to file Written Statement in the captioned Suit,

subject  to it  being filed in the Registry within one week
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from today.

(iii) Notice of Motion is accordingly disposed of.

[R.I. CHAGLA J.]
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