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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
TESTAMENTARY AND INTESTATE JURISDICTION

TESTAMENTARY SUIT NO.137 OF 2017
IN
TESTAMENTARY PETITION NO.754 OF 2017

Ms.Nina Dharamsy Kapadia : Plaintiff
versus
Bimla Indravadan Joshi and ors. : Defendants.
WITH
INTERIM APPLICATION (L) NO.21026 OF 2021
IN
TESTAMENTARY SUIT NO.137 OF 2017
WITH
NOTICE OF MOTION NO.291 OF 2017
IN

TESTAMENTARY SUIT NO.137 OF 2017

Mr. RA.Shah a/w Mr. Aditya Sarangarajan and Mr. Kanak Kadam i/by
Mansukhlal Hiralal and Co. for the Plaintiff/Petitioner.
Mr. Dimple Vora i/by Markand Gandhi & Co. for the Defendants.
Ms. Nina D Kapadia — Plaintiff present.
Mr. Bimal I. Joshi — Defendant No.1 present.
Mr. Jay I Joshi — Defendant No.2 present.
Mr. Indravadan R. Joshi — Defendant No.3 present.

CORAM: ARIFS. DOCTOR,].

DATE . 21% APRIL 2023
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1. Today, when the matter was called, this Court directed the Learned
Advocates for the parties to approach the alternate Bench since this Court was
not inclined to take up the present matter. However, the Learned Advocates
submitted that since the parties had arrived at a settlement and today all of
them are present in Court with duly executed Consent Terms, this Court may
take up the matter and dispose it of in terms of the Minutes of the order handed

in.

2. The Defendants and their Learned Advocate submitted that they have no
objection to this Court taking up the matter and passing appropriate orders,
since two of the Defendants are travelling overseas tomorrow and it would be

inconvenient for them to approach the alternate Bench at such a short notice.

3. Given the consent of all the parties who are present in Court today, the

matter is taken up for passing orders.

4. The Plaintiff and Defendant Nos.1 to 3 are present in Court. They have
been identified by their respective Advocates. They stated that they have signed
the Consent Terms as well as Minutes of Order of their own free will and

volition. The Consent Terms and Minutes of Order are taken on record. The
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Consent Terms are marked “X” for identification and appended to this order.

5.

Hence the following order is passed in terms of the Minutes of Order

handed in.

LGC

ii.

1il.

Resignation of Plaintiff/Petitioner as the executor of the Last Will and
Testament dated 06.09.2007 of Rajni Indravadan Joshi is hereby
accepted and the Defendant No.3 is hereby accepted as the Executor
of the Last Will and Testament dated 06.09.2007 of Rajni Indravadan
Joshi by consent of the partners in place and instead of the
Plaintiff/Petitioner.

The Defendant No.3 as the executor has applied for consequential
amendment of the petition in terms of the proposed amendment
annexed to the Consent Terms as Annexure “A” (which includes the
amendment to be carried out to the schedule of assets consisting of
shares mentioned in Ex.1 to the Annexure “A” to the Consent Terms
which are the shares belonging to the deceased in the physical form
(not demated) and to be added as item nos. 1 to 325 which are not
included in the petition when it was filed). The Defendant No.3 in his
capacity as the executor shall carry out the said amendment within
15 days from the date of this order being uploaded.

The Defendants are hereby permitted to carry out necessary
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iv.

vi.

Vii.

Vviii.

iX.
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amendments to give the effect to the Consent Terms including the
change of name to the Executor from the Plaintiff to the Defendant
No.3 and the consequential amendments as also amendment to the
schedule as set out in the Consent Terms in particular Clause 5 of the
Consent Terms.

By consent of parties, the Learned Prothonotary and Senior Master of
this Court to issue the Probate of Will dated 6.9.2007 of the Deceased
to Defendant No.3 pursuant to the amendments carried out in the
Petition as stated hereinabove. Considering the age of Defendant No.3
(executor) ie. 82 years, the process of issuing probate is expedited
and the office to grant the probate expeditiously.

Undertakings of the parties are accepted as the undertakings given to
the Court.

Refund of Court Fees as per the Rules.

Issuance of certified copy expedited.

The office to proceed accordingly.

All interim/interlocutory applications, if any, stand disposed of.

No order as to costs.

(ARIF . DOCTOR, J.)
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in his capacity as the executor shall carry owt the said amendment
within 15 days from the Consent Terms being iaken on record and
the Hon'"be Court passing an order allowing the amendments.

6. Tho Flaintiff hereby declares, states and records that the said
ghares aml securities enbisted in Ex. [ to Annexure “A" herelo
abzatutely belonged and they contimoe 1o belong 1o the decessed 1o
the exelusion of everybody including the Plainiff, Mridula Javeinh
Kapndia, Amwet Jaysinh Kapadin and Radhika Dhiren Kapadia or
any of them and except the Decessed, no other person had any right,
title, irmteres o claim 10 the said shares, The panties hereio agres
that the shares enfisted in Ex. | lem Noa. | 10 324 Annesure. “A"
hereto shall belong to and be transferred 1o the Defendant Mos. | and
L abovenumed namely Bimal Indravaden Joshi and Jay Indravadan
Joshi es the beneficiary under the spid Will of the Decensed,

T The Plaimiff underiakes that within 30 doys of the due
hereof, Mina Kapadia, will transfer 50% of the sharcs listed In
Annexure B bereto in the demnat account of Jay Indravadan foshi
imairtained with HSBC bearing accoumt no. 019475888605 and
remaining 5% in the demat gocount of Bimal Indeavadan Tnshi
mntngnined with Joindre Capital Services Limited bearing clieni 1D
na. (0418057,

B.la) That the Defendants have bean searching for physical shares
of the decensed standing i the joint oames of deceased aod e

% T e
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Plainli IF aadior fhe decessed and the Plaistil and Jaysinh Kemadia
el ur togetier with or without Mridule Kapadia ad wntit e
whitres which have heen found cut fre enfisted in Apnesure 07
Farulis aid as Far a5 the wid sliarce are concermed. all the procedurnl
part fur Lapsfer tharentin the names of Teferdant Moz | amel 2wl
he wdopled and undertken by the Thefandants bemaehaes at ted
oo ozt However, far cransler of fhe suid shans Uutially in the
name ol Plajotif, ke Planil uisdertakes o aneeide neczssary
inforrration, sien mich lrms, papers, dacuments, declasstions <.,
ns re necessany for cansler of the said shares in Annexure. "C7
freluding tse phygical shines ws Bgted in x| o Anoexure #A7
heretin in Uie aame of the PlainUfl arn fhe first instance aod for thas
purpese, the Plaiitiff ordestukes 1w tegnafer and deposit tie sid
shares in a separars pecoimt ol the Plainciff which is ulieady codsting
henring sceounl L0, i Bank held by the Plaincitft,
which  sccowent shell selely contain the  chanes  weteacd
hereinabave ared Lhe FlaZmiff herehy undertakes o sehonil o the
[defendaniz | ond 2 the steleowne ot the encd ol evory maont of the
chires lransfoered to the wlresaid accoumt of e Plaiatff, The
Plaintitt undertakes that wtmacely, when the said dermnabed shares
aie transtersd fn the name of the Plaint [T, te Plaiotitf undesakes
i thiz Hop'ble Courd W tesnafer 3% such of the seid demated
shures o the pame of Doy Dndiaveadar Jaski o account nombes
NGaT54RE80% UL HSBC and remainiig 50% of the said demated
gliares in the name of Bimal Indmvicdan Joghi in cliemc 113 wanber
0l 85T bield By him in Joindie Capital Hervices Limited.
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Bty The Plaintifl agrees and underiakes that if any further physical
shares in the join names of deceased and the Plainilf andior 1he
deceased and the Platntiff amd Faysinh Kapadia and’ or together with
ar withoul Mridiela Kapadia or in the joint mames of the decensad
i 1 any oiher member of E:]:lld.l.u. fmil_',' not I:r:ing Minn Knp.m;liq.
re found then In cespect of the said shares alse the procedure
referned 1o in sub-clause a) above will be followed by MNina Kapadia
or such family members, asthe case moy be for iransfer of demnzed
respective shares in the name of Jay Indravadan Joshi and Bimal
Indraviadan Joshi in the properiion and in the respective banks as
referred to in sub-clonse a) and Nina Kapadia undenakes 10 ensure
that the same is done by such family member's above and the
underiaking of Nina Kapadia referred to in sub-clagse 1) absve shall
extend 1o the shares referred 1o Gy this sub-clisse,

9. The Plaintil slongwith the Defendant Mo undertakes fo
apply to the HSBC Rank, M.G, Road Branch, of the first instance to
add the name of Defendant No3 in the bank sccount no.(03-
B15330-006 standing in the nome of deceased and a3 soon as the
name of Dafendant Mo.3 15 added, the Plaintiff will and underiazkes
i withedraw na the jaint accownt holder from the said accoum and
Defendani Mo, 3 thereafter will be the sole sccount belder of the said
aecoun and the Defendam Ma,3 will deal with the balonce lving i
the said aceount in accordance with the directions contained in the

e

11of 16



LGe

12 (910) TS-137.17.doc

Last ‘Will and Testmment dated 69,2007, The Plointiff 2. Nina
Kapadia undertakes 1o do the same within 6 days hereof,

10, The Plaintiff agrees and underizkes that within 15 daya from
the exscution hereaf, the Plaintiff along with the Defendanis, shall
visit Unmion Bank of India, Bombasy Samachar Maorg Branch,
Bombay on the appointed date and bour 10 be fixed by parties by
mutual consend and parties will jointly apply to bank authoritics to
aopen locker no 2290 and after opening fhe locker, the Plaimntift e
Mina Kapadin will handover afl the contents thereof b Defendan
a3 and the Plaintiff and Defendani MNo.3 will surrender the said
locker o bank suthorities afier removing the contents thereof, The
Diefendant Ma.3 states that the Defendant Mo 3 has confinued we pay
aitd Tezs pald 4l date-the rent for the sald locker and if any rent &= in
wmears, the same will be paid by the Defendant BNo.3.

11, The Flaintiff agrees and underakes o handover to Defendant
Mo3 in hds capacity as the executor the follswing items including
jewelry which the Plaintiff has sdmitted in her letier dated 3.12.2816
addressed 10 Defendant Mo 3

(i} 2 dinmand studded ring

()2 gold diamand studded bangles

{iii) Gueci wrist wach
The Plaintil underiakes o hasdover o Defendant Mo within 15
days from the date bereof

b J{;'Lf. T P

120f 16



LGe

13 (910) TS-137.17.doc

1. The Plamsff agrees and undertakes to, within 60 days from
the date berecf, remove her name from acocount no. 5.B.AJc
Mo DR 1000623637 with Bank of India, Woodhowse Road
Branich, Bombay, which stands in the joint mames of Plaintiff and
Defendant No.3. The procedure to be followed o5 per the Bank shatl
be carried out by the Defendant Nos. | 1o 3 ps per the requirements
of the Bank,

13, The Plaintiff ngrees and undertakes to procore and handover
te Defendant No.3 duly moarized declarations of Mridula favsinh
Kapadia, Amees Jaysinh Kapadia and Radhiks Efiren Kopadia and
herseifl within 60 doys from the date hereof in terms of the draft
aninexed herete und morked Annexure “D".

14, The Plaintiff agrees and undertakes that within & doys from
the date hereof to execute snd get executed a Power of Attlomey duly
notarized from Mrdula Joysinh Eaopadin, Ameel Juysinh Kagadia
and Radhika Dhiren Kopadia in terms of the draft herelo anpexed
end marked Annexdre “E™ 5o as to enoble the Defendant Mo3 i
get all the shares belonging to the Decensed in different companies
transferred in favour of Defendan Mo, 3,

15, The paries hercto apree and conficm thal the shires enlisted
in the list being Annexure F herele shall belong to the Defemdant
Mim 1 and 2 in equal proporticn. However, they shall be entitled 10
gither 33.33% or 1M rght, title and interest therein as mose

W'@f %f’
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10

parliculcly set oul in Annexure “F” hercto. The partics are awars
that somes of the shares are in demat form and the balunce ane o
phyzical form, I is agreed by and between the partics hereto that the
shures in the demat form shall be tranafaered by the Plaintill e the
Dyzrendant Mo, | and 2 equally as per Annexuce 1. The Plainoff
hereby undertakes to do so within 60 davs from the date hereol, So
far as the physical shares are concerned, il s agreed betwcen the
paries herelo that the Plamtiff shall pay the market valpe @ on the
date of srecution hercot to the Defendant ™oz, | and 2 equally in the
proportion set out in Annexure “T” herefe, The PlaintifY undertakes
todn s within ol duys [tom the dace hercot and upan such pavemenl
the Defendant Mos. 1 and 2 shall Bave no riehls, therein. Further
some shares are nol eaceahle, S0 [or az such shares wiich am mo
traceable and (1} the Defendane Mos. 1 and 2 have 33.33%0 share and
right therein are concerned, (he Plainlifl undertakes to pay m the
Defendunt Mool and 2 agually 33.33% of the macket valus of such
shares as on the date of executdon hereof, within &0 days feom the
date of cxceution heraof and (hereupon the Defendant Mo, T oand 2
sttall hawve no share, right, titic or interest heesin amd (i) e
Detendant Wos. | and 2 howve 100%: dghts thercin are eoncemed, the
Defondant Mos. [ and 2 alene sholl be entitled 1o such shares o the
exclusion of wall others end shall be emited oo apply  or
duplicarerdermar shares. The poriles agree and undertakes o oo-
operate and sign and canse all necessary paries lo sign all necessary

documents vy may be required for the purpaose,
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La e Elss Plamif1™s cornplyiog wilh al? the eems arsl condiciors
af the comsers cerms, the deceaszd and the heirs of the deceasad L.
Dhefizenasemnt Buars. 1 L 3 shadl havve nis vight, Gile, cloie ar irterest in
il tnnsvable sropectics gel vt iz Schedule 1 94 of the Petition
Defendort % s exector and oall the lcics oand  legal
represctalives of e deceassd urderiakes o pxscurs the necessamy
daeemenr foe eeans fer of fhe deccaaed s vebil e and witerest i e
adnl properices i Pavous of Ameet Taysink Bapadia 2t his pc:_r-sn:ma'_

cast inchding stoenp duny, fepietiaton charges el

17, The Detendat boog 1w 3. 0e Binal Indavidar Teski, Ly
Indravaelur losii znd Tndrseeadnn Bansbaicer eala bereby agree wo
willdraw, withm 75 days tram the filina thess proacut consa
rezrms, subjeer o the Plabsil commplyiog with all ber paligatione: and
weerlakings 25 contnmed e thess consert feeow witbin {l Lo
siescriacd borcimabiree, e 60 davs am the dare heren?, sui
e Sd00E peading o s Ho'ole Ceart and institaesd by the
Crelemdants 22 setrled aort of soort weith oo orcers as o cest ane T
weew ol the prwisians of the Wil of the Dozonsed. It bz boreby
apieed that e dolecan arder pessed i Sait Mo 3402008 =hall on
withdimweal seand wacatal,

1, The parfizs apeecs that apon execiion bereol, Mine Kapacdia
in discharyed froem firnizhing accocnee withow claimoage any
coatunission, chargss, Tses ardéar orher remimneratian as the privan:

receiyee
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150f 16



16 (910) TS-137.17.doc

12

149 Returd of conns fess 22 per Tules,

2. The paries bersto meees and omderrakes thine they zhnll ea-

aperate with sech olher inclwling signing, ssecuring necsssary
descusbeitls W any reguined b execole Lhe alorementioned lermes.
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