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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETTTION NO. 12761 OF 2019

University of Mumbai,
By & Through its Registrar,
Dr. Ajay Deshmukh,
Having address at — University of Mumbai,
M.G. Road, Fort, Mumbai — 400 032. .. Petitioner
(Orig. Respondent)

Versus

Satish V. Ratnaparkhi,

Residing at - A-502 Crystal Palace,

Opp. Powai Police Station,

Rambaugh, Mumbai - 400 076. .. Respondent
(Orig. Appellant)

WITH
INTERIM APPLICATION NO. 3093 OF 2022
IN
WRIT PETTTION NO. 12761 OF 2019

Satish V. Ratnaparkhi,
Aged about 61 years, Occ: Service,
Residing at A-502 Crystal Palace,
Opp. Powai Police Station,
Ram Baugh, Mumbai — 400 076. .. Applicant
(Orig. Respondent)
In the Matter Between

University of Mumbai,
Through its Registrar,
Fort, Mumbai. .. Petitioner

Versus

Satish V. Ratnaparkhi,

Aged about 61 years, Occ: Service,

Residing at A-502 Crystal Palace,

Opp. Powai Police Station,

Ram Baugh, Mumbai — 400 076. .. Respondent
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e Mr. Gaurav Sharma a/w. Mr. Siddharth Shitole i/by Mr. Ashutosh
Kulkarni, Advocate for Petitioner — University.

e Mr. Satish V. Ratnaparkhi, Respondent in person.

CORAM : MILIND N. JADHAV, J.
RESERVED ON : JANUARY 05, 2023.
PRONOUNCED ON : FEBRUARY 28, 2023.
JUDGMENT:
1. By consent of parties present Writ Petition No. 12761 of

2019 is taken up for final hearing and disposal. Petitioner has prayed

for the following relief:-

“b) To quash and set aside the impugned Judgment & Order
dated 20.09.2019 passed by the Mumbai University and College
Tribunal in Appeal No. 4 of 2019 along with Misc. Application
No. 3 of 2019 (Exh. G) and to dismiss the said Appeal (Exh. A)
and Misc. Application (Exh. B) entirely”

2. Impugned order dated 20.09.2019 has been passed in
Appeal No.4 of 2019 alongwith Misc. Appeal No.3 of 2019 by the

learned Mumbai University and College Tribunal at Mumbai (for short

“the Tribunal”).
3. Brief facts are set out hereunder:-
3.1. On 08.02.2012, Respondent was appointed as Professor—

Cum-Director (Open) in Alkesh Dinesh Mody Institute for Financial
and Management Studies, University of Mumbai (for short “Institute”),
as per the recommendation of the Selection Committee constituted
under Section 78 of the Maharashtra Universities Act, 1994 (for short

“Universities Act”) after following the prescribed selection process by
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the Petitioner - University.

3.2. By order dater dated 21.02.2019, issued by the Registrar of
the Petitioner - University, Respondent was retired from the said post
on two grounds viz; (i) that he had completed 60 years; and (ii) that
the Management Council of the University had passed a resolution

fixing the date of retirement of Director at 60 years.

3.3. Respondent filed statutory Appeal before the Tribunal being
Appeal No.4 of 2019 challenging the Order dated 21.02.2019 of the

Registrar.

3.4. Tribunal initially while admitting the Appeal, passed status
quo order. However, according to Respondent, pursuant to the said

‘status quo’ order, he was given charge of the Director only on paper.

3.5. At the time of hearing of Appeal, Respondent relied on
Government Resolution (for short “GR”) dated 05.03.2011, as per
which the tenure of Principal / Director in any government college
affiliated to Non-Agricultural Universities can be extended upto 65
years, with a rider that on completion of 62 years, there shall be a

performance review / appraisal of the incumbent.

3.6. Tribunal by a detailed and reasoned judgment and Order
dated 20.09.2019, allowed the Appeal of Respondent and set aside the

Order dated 21.02.2019 issued by the Registrar.
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3.7. Hence, University filed the present Writ Petition in this

Court impugning the order of the Tribunal dated 20.09.2019.

3.8. Petitioner - University argued before this Court that GR
dated 05.03.2011 is not applicable to the post of appointment of
Director of an Institute under Mumbai University. Petitioner admitted
before this Court that though there was a status quo order passed by
Tribunal at the time of admission of Appeal, Petitioner - University had
given charge of the post of the Director of the Institute to Respondent
only on paper. However, Respondent submitted before this Court that

he was forcibly not allowed to function as Director of the Institute.

3.9. By interim order dated 16.12.2019, High Court declined to
stay the order of the Tribunal and made it clear that Petitioner -
University shall allow Respondent to continue as Director of the
Institute and he shall be paid his salary, etc. The relevant paragraphs

of the order dated 16.12.2019 read thus:

“8. Issue involved in the Writ Petition may require further
deliberation but at the same time, court is mindful of the fact
that Tribunal after the deliberation had clearly taken the view
that service of the Respondent should continue till the age of 65
years and that order/letter dated 21.05.2019 which had
prematurely retired the Petitioner, is illegal and unsustainable.

9.  In the circumstances and balance the interest, it is made
clear that Respondent shall be allowed to continue as Director
of the Institute and paid his salary etc.. Functioning of the
Respondent as Director of the Institute shall, however, be
subject to outcome of the Writ Petition.”

4 of 45



wp.12761.19.doc
3.10. It is Respondent’s case that Petitioner - University has also
not paid salary to him since 20.09.2019 i.e. the date on which the
order was passed in his favour by the Tribunal. That Petitioner -
University has also flagrantly breached order of this Court dated
16.12.2019, inter alia, directing it to pay his salary. Therefore,
Contempt Petition No.37 of 2021 is filed by Respondent separately

which is pending.

3.11. Interim Application No. 3093 of 2022 is filed by Respondent
in Writ Petition No. 12761 of 2019 for seeking direction to the
Petitioner — University to continue him on the post of Director until he

attains the age of 65 years and to pay him his salary.

3.12.  Writ Petition No. 12761 of 2019 is however taken up for
hearing, the outcome and decision of which will determine all

pending Applications / Petitions.

4. Before I advert to adjudicate the matter, it would be

apposite to note the submissions made by parties.

5. Mr. Sharma, learned Advocate for Petitioner - University has

made the following submissions:-

5.1. That GR dated 05.03.2011 relied upon by Respondent is not
helpful for his appointment on account of several reasons. That this

GR was issued at the relevant time under specific circumstances. At
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that time, there was a serious scarcity of eligible and experienced
Professors / Principals, therefore, there were large scale vacancies of
around 17,000 posts. Hence, to diffuse that situation, Central
Government, UGC and AICTE devised the scheme to extend the
original age of superannuation from 60 years to 62 years and from 62
to 65 years, subject to the concerned Professor / Principal having to
undergo performance review by a Special Committee appointed by the
said GR. That GR is applicable to non-governmental (aided/un-
aided) posts which are affiliated to Non-Agricultural Universities and
posts of Principal of such colleges only. That in the present case, post
of ‘Director’ cannot be equated with the post of Principal. Further, the
Institute in the present case is not a “college” as defined under the
Universities Act. That the Institute is also not affiliated as such to the
Petitioner — University, rather the institute is run by Mumbai
University. Thus in other words, according to him GR dated
05.03.2011 would be applicable to only such colleges which have an
independent management but affiliation to Non-Agricultural
University and in the present case, the Institute is affiliated to the
Mumbai University. = That GR dated 05.03.2011 now stands
superseded by a subsequent GR dated 12.07.2016. Thus, when
Respondent filed the instant appeal, subsequent GR of 2016 was well
in place, however it could not be pointed out or brought to the notice

of the Tribunal at the time of hearing of appeal and the same
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was noticed only recently. Hence, Respondent is not entitled to any

benefit under GR dated 05.03.2011.

5.2. That considering the provisions of Sections 5(11) read with
Sections 26 and 30 of the Universities Act, the Management Council of
the University is held to be a statutory policy making authority. In
pursuance of these provisions, Management Council passed a
resolution dated 20.01.2019 thereby reducing the age of
superannuation of all Directors of Institutes / Colleges of Mumbai
University at 60 years. That statutory provisions empower the
Management Council to take such policy decisions. That admittedly,
this resolution dated 20.01.2019 is not challenged by Respondent.
Thus, without challenging this resolution, Respondent is not entitled
to challenge his termination / retirement letter dated 21.02.2019
which is issued, based on the aforesaid Management Council
resolution. This Management Council resolution is rejected by the
Tribunal by holding that it has not received the assent of the Senate
and Chancellor of the University and therefore, the same is not a valid

statute under Section 72(5).

5.3. That cumulative and conjoint reading of the definition of
Director, College and Principal under Sections 2(25), 2(34) and 2(44)
would make GR dated 05.03.2011 not applicable to Respondent’s

case.
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5.4. Hence, according to him the present Petition deserves to be
allowed and salary etc. paid to Respondent since 01.10.2018 is
required to be recovered from him since his reinstatement and

payment of salary was subject to the decision in the Petition.

6. PER-CONTRA, Mr. Ratnaparkhi appearing as Party-in-Person
in person has vehemently objected to the submissions of Petitioner -
University and in support of the impugned order made the following

submissions:-

6.1. That on 13.09.2018, Petitioner - University issued the first
letter of forced superannuation to him presuming that his age of
retirement is 60 years and his date of retirement would be
30.09.2018. Hence, Misc. Application No.27 of 2018 was filed by him
in Appeal No.11 of 2018 and stay was granted by the Tribunal on
28.09.2018. That the stay of order dated 28.09.2018 merged with the
final order of Tribunal dated 06.12.2018 allowing Appeal No. 11 of
2018 which is neither challenged by the University in this Court or the
Supreme Court till date and hence in force. Hence, it is only the issue
of his retirement age which is now in question and required to be
determined since Appeal is filed by University against the order of

Tribunal.

6.2. That by order dated 06.12.2018, Petitioner — University was

directed to issue letter for handing over the charge of ‘Director’ within

8 of 45



wp.12761.19.doc
two months. However, Petitioner — University defaulted in issuing the
letter and instead handed over charge to him only on 20.02.2020 to
avoid contempt and show compliance of the order. However in the
meanwhile on 21.02.2019, Petitioner — University issued a second
letter of superannuation and directed him to handover charge to the
another In-Charge Director. Respondent challenged this letter before
the Tribunal and it was quashed and set aside vide order dated
20.09.2019. University challenged the order dated 20.09.2019 before
this Court on 22.11.2019 by filing the present Writ Petition. On
16.12.2019, this Court directed the Petitioner — University to allow
Respondent to function as Director and pay his dues / remuneration.
On 15.05.2020, this Court directed the Petitioner — University to
release his outstanding salary amount and pay it to him on or before

the 5™ day of each month.

6.3. Further on 05.09.2020, Petitioner — University issued a third
letter of superannuation to Respondent and he was superannuated
once again on 30.09.2020 violating all previous orders passed by this
Court and the Tribunal. Hence Contempt Petition No.37 of 2021 is

filed in this Court.

6.4. That salary for a period between 21.02.2019 to 20.09.2019
i.e. seven months and for a period between 20.09.2019 to 16.12.2019

i.e. three months is outstanding. That altogether, salary for 26 months
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from 01.10.2020 to 31.12.2020 is outstanding and yet to be paid to

him.

6.5. That appointment of Respondent being under Section 78 of
the Universities Act is an admitted position and therefore the age of
superannuation would be 65 years and not 60 years as alleged by the
University. In fact now it would be 70 years subject to the prescribed
conditions of performance review / appraisal. This is so in view of the
applicable provisions of the AICTE Act and Regulations for service

conditions applicable thereunder.

6.6. That the only submission of the University raised in the
present Petition is about non-applicability of GR dated 05.03.2011,
however considering that the answering Respondent is a Director of
the Institute, the age of superannuation would be governed by the
provisions of AICTE Act and regulations dated 01.03.2019 which cover
pay scales, service conditions and minimum qualifications for
appointment of teachers and others. That Clause 2.12 dealing with
the age of superannuation of all faculty members including Principal /
Director of Institutions now prescribe superannuation of 65 years with
a further extension of 5 years subject to the faculty member being
physically fit, having written technical books and having published
papers and having an average 360 degree feedback of more that 8 out

of 10 indicating they being active during the last three preceding years
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of service.

6.7. Hence, he submitted that the impugned order being a

reasoned order deserves to be upheld.

7. I have heard Mr. Sharma, learned Advocate appearing for
the Petitioner — University and Mr. Ratnaparkhi, party Respondent —
in-person and with their able assistance perused the entire record and
pleadings of the present case. Submissions made by them have

received due consideration of the Court.

8. In the present case, it is seen that challenge to the impugned
Judgment and Order dated 20.09.2019 passed by Tribunal is
maintained by the Petitioner - University on three specific grounds

originally as under:-

(i) First ground of challenge is that the Tribunal erred in
holding the Institute as a Institute when in fact it is a
college according to Petitioner as defined under the
provisions of the said Act. That College is defined
under Section 2(12) of the said Act and means a
college affiliated to the University, situated in the
University area or jurisdiction and hence there is a
difference between a college and the Institute. It is
argued that Institute is defined separately under

Section 2(34) of the MPU Act which means an
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academic institution of higher learning, not being a
college, associated with and admitted to the privileges

of the University;

Second ground of challenge is that the Tribunal has
held the Management Council Resolution dated
29.01.2019 as invalid and having no statutory force in
law for want of approval by the Senate in accordance
with Section 72(9) of the Act as also having not
received the assent from the Chancellor of the
University. It is argued that the Management Council
Resolution dated 29.01.2019 would have an overriding
effect on the GR dated 05.03.2011 in the present case;

and

Thirdly that GR dated 05.03.2011 applies only in the
case of Principal of a College / Institute and is not

applicable to the post of ‘Director’ of the Institute.

At the heart of the controversy in the present case is the GR

dated 05.03.2011 which according to the Petitioner now stands
superseded by a subsequent GR dated 12.07.2016. It is the Petitioner’s
case that the case of Respondent ought to have been governed under
the subsequent GR and that Petitioner failed to place the same before

the Tribunal while deciding Appeal No.4 of 2019. Both the GRs are
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scanned and reproduced below for convenience:-
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10. Petitioner has raised the challenge subsequently / belatedly
for the first time in its additional Affidavit dated 20.01.2021, inter
alia, stating that GR dated 05.03.2011 has been superseded by a
subsequent GR dated 12.07.2016 passed by the State Government of
Maharashtra whereby the date of retirement / superannuation has
been revised to 60 years and thus for all intent and purpose a
Director / Principal of an educational institute would superannuate at
the age of 60 years. It is argued across the bar that the
aforementioned subsequent GR dated 12.07.2016 would apply in the
Respondent’s case by virtue of which he would not have any legal right
vested in him for continuing in the post of Director. All that is
submitted in the additional Affidavit is that the Petitioner - University

came to know about GR dated 12.07.2016 recently and nothing more.

11. From the record of the case and reading of the above GRs
carefully it is seen that in so far as the first objection of Petitioner -
University is concerned, it pertains to non-applicability of GR dated
05.03.2011. It is submitted before the Tribunal that the said GR is not
applicable to the case of Respondent and it applies only in the case of
appointment of Principal in Non-Government Colleges affiliated to
Non-Agricultural Universities (aided/unaided) and such
establishments affiliated to AICTE in the State of Maharashtra. Hence,

it would not apply to Respondent’s case who was appointed as
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‘Director’ of the Institute and not as ‘Principal’. Petitioner has referred
to and relied upon the definition of the term ‘Principal’ under Section
2(44) of the said Act which states that a Principal is a teacher duly
approved by the University and in contrast relied upon the definition
of ‘Director’ under Section 2(25) of the said Act which means the Head
of the Institution including the Centre or a School of the University as
designated by the Management Council or a Head of a recognized
institution. It is submitted by Petitioner - University that the Institute
in which Respondent was appointed as ‘Director’ is not affiliated to the
Petitioner - University but it is run by the University and therefore the
said Institute is not a College, but an Institute and therefore GR dated
05.03.2011 would not be applicable. Hence, Petitioner — University
would submit that age of retirement of Principal of the Non-
Government College, aided / unaided, affiliated and non-affiliated to
the University in the State of Maharashtra which was extended from
60 years to 65 years with a caveat that on completion of 62 years the
performance review would be taken into account before granting
extension till 65 years would thus not be applicable to the case of

Respondent (who was appointed as ‘Director’).

12. Now during arguments it is contended before me that the
said GR of 2011 would not at all apply to the case of Respondent and

the relevant GR that would apply is a subsequent GR dated
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12.07.2016. Mr. Sharma would submit that GR dated 12.07.2016 had
in fact superseded GR dated 05.03.2011 when the impugned order
dated 20.09.2019 was passed and hence on that ground the impugned
order deserves to be set aside. When asked the reason for non-
consideration of the 2016 GR by Tribunal, he would submit that
Petitioner - University inadvertently did not bring it to the notice of
the Tribunal and hence the Tribunal proceeded on the basis of
applicability of GR dated 05.03.2011 which according to him stood
withdrawn. I am, however, not impressed by this argument of Mr.
Sharma at all. Timeline of events in this case would clearly show
several rounds of litigation between them since 2014 onwards and not

even once the subsequent GR of 2016 was pointed out to the Tribunal.

13. Hence, before I decide the applicability of GR dated
05.03.2011 to Respondent’s case, I would first have to determine and
see whether GR dated 12.07.2016 is actually passed in supersession
of GR dated 05.03.2011 and what would be its repercussions. Perusal
of GR dated 12.07.2016 shows that the same has been passed with
reference to 7 earlier GRs namely; GRs’ dated 25.02.2011,
05.03.2011, 23.11.2011, 23.02.2012, 28.03.2012, 22.08.2012 and
11.10.2012. At the outset a bare perusal of GR dated 12.07.2016
shows that only the age of retirement has been reduced by the

Government and the same has now been fixed at 60 years.
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14. It is contention of Respondent that he is appointed under
Section 78 of the Universities Act. He relies upon the letter of his
appointment which is appended at page 184 of the Petition. Hence
according to him, his retirement age would be at 65 years and not 62

years or 60 years as contemplated by Petitioner.

15. In so far as first two grounds of challenge are concerned,
they are dealt with together. For the purpose of dealing with the
challenge on the first two grounds, the following definitions under the
Universities Act are required to be seen namely; Section 2(12) -
College, Section 2(25) - Director, Section 2(34) - Institution and

Section 2(44) — Principal. They read thus:-

“S.2(12) College means a college, affiliated to the
University, situated in the University area or
jurisdiction”;

“S. 2(25) Director means the Head of the Institution
including the centre or a school of the University

as designated by the Management Council or a

Head of a recognized institution”;

“S. 2(34) Institution means an academic institution of

higher learning, not being a college, associated
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with and admitted to the privileges of the

University”; and

“S. 2(44) Principal which means a teacher who is duly

approved as a Principal by the University”.

15.1.  Section 5 of the Act enunciates the powers and duties of the
University and more specifically for deciding the present case

reference needs to be drawn to Sections 5(11), 5(57) and 31(v).

15.2. Section 5(11) empowers creation of post of Directors,
Principals, etc as required from its funds and from funds received from
the funding agency. Section 5(57) lays down such instructions or
directions for teachers as in the opinion of the University may be
necessary in academic matters and Section 31 prescribes powers and
duties of the Management Council. More specifically Section 31(v)
pertains to creation of post of University teachers and non-vacation
academic staff from the funds of the University and from the funds
received from other funding agencies, on the recommendation of the

Academic Council.

15.3. It is argued on behalf of Petitioner that the Institute in
question is not affiliated to the University, but it is run by the
University; secondly it is argued that the institute is not a college, but
an institute and therefore GR dated 05.03.2011 would not apply and it

is further argued that provisions of the statute will prevail over the GR
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in the present case considering that the Management Council has
passed the resolution exercising its statutory powers, such power of

the Council cannot be restricted or taken away by virtue of the GR.

15.4. It is a matter of the record in the present case that the
University by its letter dated 20.11.2014 removed the Respondent
from the post of Director of the same Institute which was challenged
by him in Appeal No.11 of 2018 before the Tribunal. It is seen that by
order dated 06.12.2018, the aforementioned order of removal dated
20.11.2014 was quashed and set aside by the Tribunal and
reinstatement of Respondent was directed. Thereafter, the
Management Council Resolution dated 29.01.2019 was passed and
Respondent was therefore retired on completion of the age of 60

years.

15.5. It is pertinent to note that Respondent was appointed vide
appointment letter dated 08.02.2012 to the post of Professor-cum-
Director of the institute in accordance with Section 78 of the said Act
which pertains to the appointment and selection of the Principal of
conducted college or Director or Head of Universities institution. In
that view of the matter, which is an undisputed position in fact it is
clear that the ‘Institute’ in question is equated with the ‘College’ i.e. it
is therefore held that the post of Principal of the conducted college

and the post of Director of the Institute are equivalent to each other.
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Hence, this argument on behalf of Petitioner of forging a distinction
between a ‘College’ and ‘Institute’ stands squarely answered and it
cannot be open to the Petitioner to contend that a distinction can be
drawn between a College and Institute and the appointment of the
Director of the Institute would be determined on any different
parameters. In fact, there are no such different parameters at all. The
post of ‘Director’ is the same and on pari pateria with the post of

‘Principal’.

15.6. Hence, there is no substance in the Petitioner’s case that the
Institute is not a College and under the University. This submission

stands comprehensively rejected.

16. Next is the question of applicability of GR dated 05.03.2011.
Though belatedly it is now contended that the said GR would not
apply and now stands superseded by the subsequent GR dated
12.07.2016, I would first like to deal with the contents of the
applicability of GR dated 05.03.2011 to the present case and
thereafter deal with the subsequent GR. It is vehemently argued that
in view of GR dated 05.03.2011 issued by the Higher and Educational
Department, Government of Maharashtra, the age of retirement of the
Principal of the non-government colleges (aided / unaided, affiliated
and non-affiliated) to the University in the Sate of Maharashtra was

extended to the age from 60 years to 65 years with a rider that on
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completion of age of 62 years, the performance review of such
Principal is to be taken before granting him the extension upto 65

years.

16.1. It is also an undisputed position that the Institute in question
is covered under the AICTE Act and in view of the provisions of clause
8(4) of the GR, the same would be applicable to the case of

Respondent.

16.2. In the present case, it is pertinent to note that Appeal No.11
of 2018 with respect to the removal of Respondent on 20.11.2014 has
been comprehensively set aside by the Tribunal vide orders dated
28.09.2018 and 06.12.2018. It is pertinent to note that the findings
returned on the aforesaid twin orders have not been challenged by the
Petitioner in any proceeding whatsoever and thus those findings have

attained finality.

16.3. That apart, it is now contended that the GR dated
12.07.2016 has superseded the GR dated 05.03.2011. The subsequent
GR is annexed at Exhibit AA-3 at page No.162 of the Writ Petition. All
that is stated offering any explanation in the pleading is that the said
GR dated 12.07.2016 has superseded the earlier GR dated
05.03.2011, however there is not a single iota of pleading to show
how and in what respect the supersession has taken place. Learned

Advocate appearing for Petitioner has drawn my attention to the GR
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dated 12.07.2016 and more specifically to the operative part

contained in paragraph No.2 which reads thus:-

‘2. IHER ARvEe=r AagER I Ereteynr et ue
3TI%:—

?)  HewrfT wmEd fofta oy AN, 2022, fRR322 2022 T fa.
R3.02.3023, fa@. ¢ #HM, o023, fER3 AW, 2023 9 fasz
MFEEY, 2023 AT TATAS I=F ITRI0T  &Fdle IS
JET/He0sE T aF 107 Asesrvft ¥ofiaa Imdshia dF
qelaeared / IefaedT 9%/ "elifaanadardie  sTmadm=ar =34
FAMEEAR Jageds 9 ¢ a&a §2 I8 F TH¥ fa=mis,
daoms faamdie I dofAa vTHerm  oeHd  Helfaereardie
foTereh / 90T / SUUIITS / Heldeh  UIUTS / oo,  3UHAOse 9
Teras TAaTed, WHRE fFreor ai=r fFaq aammgER. Sarfg=
TI go AUiGEA &2 IY FIOIMETET HUATT ATSAT fAofarEr gafd=am
FET FAfged=l IF &0 IH FOATT Id ATe. AHS THT U
STATIHIT FHAWS AT AT AfeATd 6o JUAT BEe T Afe=ar=ar
sTEd=ar feaeft aearecdr Gaqa fgca e, aounfu, a7 stamgsa
FHAT—FT  THANE A= ¢ AREST TG af TS
FHAR so FUAT BT ARG Afe=ar=aT vrae=r feavft meaTara

16.4.  Petitioner has submitted that on the basis of the
aforementioned order that the State Government has reduced the date
of retirement from 62 years to 60 years and in that view of the matter,
Respondent deserves to be retired and claim of Respondent for further
continuation of service until the age of 65 years or for that matter 70

years is untenable in law.

16.5. [ have perused the GR dated 12.07.2016. It takes into
consideration seven earlier GRs / Corrigendum issued by the State of
Maharashtra, one out of which is the GR dated 05.03.2011. It is
incumbent upon the Petitioner to refer to and show all the seven GRs /

Corrigendum which have been taken into account for the purpose of
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issuing GR dated 12.07.2016. These GRs dated 25.02.2011,
05.03.2011, 23.11.2011, 23.02.2012, 28.03.2012, 22.08.2012 and
11.10.2012 are not placed before me. Contents of these six GRs /
Corrigendum are not placed before the Court in order to appreciate
the submission of the Petitioner. That apart, it is seen that the said GR
has been issued on the basis of a subjective consideration and a
singular ground which is mentioned on internal page No.2 which

reads thus:-

“GerRerdia Rrerary yarard! 9¢,/He UTAARING SHEaIN SUaTeE] 37T o
IYISTIIR SIed q 1T Wl FEfl avl siqead 3s.”

16.6. The question that therefore arises for consideration is
whether the State Government by the subsequent GR of 2016 can have
the power to override the statutory provisions pertaining to the age of
superannuation which are applicable to the Respondent and whether
the State Government can do so. This will have to be answered in the
negative. The question that therefore arises for determination is
whether the State Government can even issue such a GR to alter the
service conditions prescribed by the AICTE Regulations and which
would be contrary to such regulations. In short, can the State
Government by the 2016 Resolution alter the statutory provisions of
service conditions. The answer undoubtedly has to be no. It cannot do
so. The 2016 GR is clearly contrary to the AICTE regulations as also

the AICTE Act, which is dealt with separately hereunder later in this
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17. In the present case, it is seen that pursuant to the

appointment of the Respondent within two years, Respondent came to

be removed and litigation between the parties started. Record

indicates that the reason for removal was due to an adverse report

made by a Committee. It would be worthwhile in the present case

therefore to see how the matter has travelled since then. The following

dates and events are therefore crucial:-

@)

(i)

(dii)

(iv)

)

(vi)

(vii)

(viii)

On 1.10.1958 the Respondent was born (date of
birth).

On 08.02.2012 Respondent was appointed as
Director of the institute under Section 78 of the
said Act.

On 20.11.2014 Respondent was removed from the
post of Director for the first time.

Respondent filed Writ Petition N0.9844/2016,
challenging the order of removal.

On 06.07.2017 Writ Petition was disposed of with
direction to Respondent to file appeal before the
tribunal.

Respondent filed appeal before Tribunal along
with application for condonation of delay of 540
days before Tribunal.

Application for condonation of delay was
dismissed by Tribunal.

Respondent filed Writ Petition No0.1082/2017 to

challenge the order of dismissal of application for
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(x)

(xi)

(xii)

(xiv)
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wp.12761.19.doc

condonation of delay.

On 11.04.2018 this court condoned the delay,
imposed cost on the Respondent and directed
hearing of the appeal.

On 13.08.2018 the University issued a letter
terminating services of Respondent.

Respondent filed Miscellaneous Application
No.27/2018 to challenge the said letter before the
Tribunal.

On 28.09.2018 Miscellaneous Application was
allowed by Tribunal, letter dater 13.08.2018 was
stayed and Respondent was directed to be in
service until disposal of the Appeal.

On 06.12.2018 Appeal No.11/2018 was allowed
by Tribunal, letter of removal dated 20.11.2014
was quashed and the Institute was directed to
reinstate Respondent within two months.

On 20.01.2019 Management Council passed a
resolution, inter alia, resolving to lower the age of
retirement of Directors at 60 years.

On 14.02.2019, in adherence of the order dated
06.12.2018, registrar issued a letter of
reinstatement to Respondent.

On 20.02.2019, letter was issue to Respondent
that formal charge was handed over to him of the
Institute.

On 21.02.2019 a fresh letter was issued to
Respondent stating that in view of the
Management Council resolution, age of retirement

of Directors would now be at 60 years, hence
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Respondent was retired from the post of Professor
cum Director with immediate effect considering
that he had passed 60 years.

Respondent was directed to handover the charge
of the Institute to Dr. Sunita Shukla.

Being aggrieved petitioner filed Appeal 4/2019 to
challenge letter dated 21.02.2019, inter alia,
claiming that it was in violation of GR. dated
05.03.2011; that Respondent’s appointment was
under Section 78 of the said Act and not as an
employee under Section 76; that provisions of
Section 5(11), 5(57) and 31(5) were not
applicable to Respondent’s case; order dated
06.12.2018 held that GR. dated 05.03.2011 was
applicable to Respondent’s case; that Management
Council resolution cannot override GR dated
05.03.2011 and alter any service condition of
Respondent.

Along  with  Appeal,  Respondent filed
Miscellaneous Application for seeking interim
relief.

On 15.03.2019 Tribunal directed both parties to
maintain status quo.

Respondent filed Miscellaneous Application
No.11/2019 for amendment of Appeal No.4/2019
to challenge Management Resolution dated
21.01.2019.

On 08.08.2019 Tribunal dismissed Miscellaneous
Application No.11/2019.

On 20.09.2019 Tribunal partly allowed Appeal
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No.4/2019 and set aside letter dated 21.02.2019
of retiring the Respondent and directed his
immediate reinstatement within 2 months.

(xxv) University therefore filed the Writ Petition
No.12761.2019 to challenge the order dated
20.09.20109.

(xxvi) IA No.3093/2019 is filed by Respondent to
challenge the office order dated 05.09.2020 to
compulsory retire him and for seeking a direction
to continue him as Director upto 65 years.

(xxvii) Respondent will attain the age of 65 years in

September 2023.

17.1. In the present case, record clearly reveals that appointment
of Respondent is under Section 78 of the said act as per his
appointment letter dated 09.02.2012 on the permanent post of

Professor cum Director.

17.2. It is also not in dispute that norms and standards by AICTE
govern the Institute in question. From the controversy raised in the
present case, the point that arises for determination is whether the
Respondent is entitled to claim that his retirement age is 65 years in
terms of the provision of the said Act and the Regulations of AICTE?
Therefore it is necessary to consider the provisions of AICTE, the
Regulations and norms and standards prescribed by the AICTE from

time to time so that the present issue can be resolved.

35 of 45



wp.12761.19.doc
17.3. It is seen that AICTE Act was promulgated by the
Government of India for a proper planning and co-ordinated
development of technical education system throughout the country
and also to regulate maintenance of norms and standards in technical
education and other matters connected therewith. The AICTE Act
came into effect from 23.12.1987. Chapter III of the Act deals with
powers and functions of the Council. Section 10(1), 10(1)(g) and

10(1) (i) of the Act which are germane read as follows:

“10. Functions of the Council — (1) It shall be the duty of the Council
to take all such steps as it may think fit for ensuring co-ordinated and
integrated development of technical and management education and
maintenance of standards and for the purposes of performing its
functions under this Act, the Council may -

(@
(b)

(g) evolve suitable performance appraisal systems for technical
institutions and  Universities — imparting technical education,
incorporating norms and mechanisms for enforcing accountability.

(h)
(i) lay down norms and standards for courses, curricula,
physical and instructional  facilities, staff pattern, staff

qualifications, quality instructions, assessment and examinations;"

17.4. Section 10(1) casts a duty on the Council to take all such
steps for maintenance of standards for ensuring co-ordinated and
integrated development of technical education. Section 10(1)(g) deals
with the functions of the AICTE to evolve suitable performance
appraisal systems for technical institutions and universities imparting

technical education, incorporating norms and mechanisms for
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enforcing accountability; Section 10(1)(i) deals with laying down
norms and standards for courses, curricula, physical and instructional
facilities, staff pattern, staff qualification, quality instructions,

assessment and examinations.

17.5. Section 23 of the Act empowers the Council to make
Regulations and those Rules and Regulations are formulated by the
AICTE from time to time. Therefore, the Act, Rules and Regulations
are statutes. The AICTE from time to time has notified Regulations on
pay scales, service conditions and minimum qualifications for
appointment of teachers and other academic staff by its maintenance
of standards in technical education - (Degree) Regulations and the one
that is germane for consideration is what is notified by the AICTE on
1-03-2019 i.e., "AICTE Regulations on pay scales, service conditions
and minimum qualifications for the appointment of teachers and other
academic staff such as library, physical education and training &
placement personnel in technical institutions and measures for the
maintenance of standards in technical education - (Degree)
Regulation, 2019." The AICTE notified the said Regulations in exercise
of its powers under Section 23 read with Section 10(1)(g) of the
AICTE Act. Regulations which are germane are extracted for the

purpose of quick reference:
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"Regulation 1.2 deals with institutions to whom the Regulations would
apply and reads as follows:-

1.2 Categories of Institutions to whom the regulations apply:

These regulations shall apply to all degree level technical institutions
and Universities including deemed to be Universities imparting
technical education and such other courses/programs approved by
AICTE and areas as notified by the council from time to time."

“Regulation 1.3 deals with grant of revised AICTE pay scales and other
allowances and reads as follows:

1.3 Date of Effect

a)  Pay Scales and DA: The revised pay- scales shall be effective from
01-01-2016.

b)  Other Allowances: Allowances such as Leave Travel Concession,
Special Compensatory Allowances, Children's Education Allowance,
Transport Allowance, House Rent Allowance, Deputation Allowance,
House Building Allowance, Travelling Allowance etc. shall be applicable
from the date as notified by the Central Government/respective State
and UT Government from time to time"

“Regulation 1.4 deals with effective date of application of Service
Conditions and reads as follows:

1.4 Effective date of application of Service Conditions

a)  All other service conditions including Qualifications, Experience,
Recruitment, Promotions etc. shall come into force with effect from the
date of this Gazette Notification.

b)  The Qualifications, Experience, Recruitment and Promotions etc.
during 01- 01-2016 till the issue of this Gazette Notification shall be
governed by All India Council for Technical Education Pay Scales,
Service Conditions and Qualifications for the Teachers and other
Academic Staff in Technical Institutions (Degree) Regulation, 2010
dated 5th March 2010 and subsequent notifications issued from time to
time.

c¢) Those who are eligible for promotions after the date of
publication of this gazette, shall have to meet the necessary conditions
such as additional qualification, undergoing industrial training,
pedagogical training, faculty induction program, publishing research
papers etc. However, these requirements shall be permitted to be
fulfilled till 31st July, 2022 so as to enable faculty members in
equipping them for requisite mandatory requirements of this gazette to
avail the benefit of promotion retrospectively from the date of
eligibility.
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d)  For incumbent faculty members, the date of eligibility up to 31st
July, 2022 shall be allowed to be according to the 6th CPC Gazette
notification published on 8th November, 2012. All the benefit of
promotion to such candidates be permitted retrospectively on the date
when he/she became eligible.

e) It may be noted that no further extension would be given beyond
31st July, 2022 and those who do not meet the essential criteria despite
the above grace period, shall lose an opportunity for getting promotion
retrospectively. However, they will be eligible for promotion from the
date they meet these criteria thereafter.

H In cases, wherein interviews are already conducted either for
direct recruitment or for promotions but candidates did not join, such
candidates may be allowed to join. Their further up-gradation will be
governed by this notification.

g)  In cases, where advertisement was published, applications invited
but interviews have not been conducted till publication of this
notification, the institutes/employers are required to publish
corrigendum and processing of applications must be done in accordance
with the provisions given in this notification.”

Regulation 2.12 deals with age of superannuation and reads as follows:-

“2.12 Age of Superannuation The age of superannuation of all faculty
members and Principals/Directors of institutions shall be 65 years. An
extension of 5 years (til the attainment of 70 years of age) may be
given to those faculty members who are physically fit, have written
technical books, published papers and has average 360 feedback of
more than 8 out of 10 indicating them being active during last 3
preceding years of service."

Regulation 2.14 deals with Pension, Gratuity, Family Pension etc. and
reads as follows:-

“2.11 Pension, Gratuity, Family Pension, GPF, Leave Encashment and
Other Pensionary Benefits All pensionary benefits including leave
encashment shall be extended to faculty members and other staff as
Library, Physical Education and Training & Placement Personnel as per
the revised norms recommended by the 7th CPC and implemented by
the Government of India/State and UT Governments."

The afore-extracted Regulations deal with the faculty of an Institute to
whom the Regulations would apply from appointment to retirement
and they are all service conditions.

Approval is granted to an Institute by the AICTE in terms of the AICTE
(Approval for granting new technical Institutions, introduction of
courses or programs and approval of intake capacity of seats for the
courses or programs) Regulations, 1994 (hereinafter referred to as the
"approval Regulation" for short).
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Regulation 6 deals with Conditions for Grant of Approval. Sub-
Regulation (v) of Regulation 6 reads as follows:

“v) the staff shall be recruited as per the norms and standards specified
by the Council from time to time;"

17.6. A conjoint reading of the Regulations would clearly indicate
that recruitment of staff in an Institute is to be in terms of the norms
and standards and it is a condition precedent for grant of approval.
This clearly depicts the binding nature of the afore-quoted

Regulations.

17.7. The mandatory nature of the Regulations notified by the
AICTE applicable to degree level institutions is considered by the Apex
Court in the case of Parshvanath Charitable Trust Vs. All India Council

for Technical Education! which reads as follows:-

“25. It is also a settled principle that the regulations framed by the
Central authorities such as AICTE have the force of law and are binding
on all concerned. Once approval is granted or declined by such expert
body, the courts would normally not substitute their view in this regard.
Such expert views would normally be accepted by the court unless the
powers vested in such expert body are exercised arbitrarily, capriciously
or in a manner impermissible under the Regulations and the AICTE
Act.”

(Emphasis supplied)

17.8. In terms of the above judgment of the Apex Court, it
becomes unmistakably clear that AICTE Regulations notified by
Government of India would have binding effect on the Institutes to

whom the Regulations would apply.

1 (2013) 3 SCC 385
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17.9. The emphasis in the afore-extracted Regulations of the
AICTE is that it regulates service conditions of faculty members of the
Institutes regulated by AICTE. Regulation 1.2 mandates that it applies
to all degree level Technical Institutes and Universities. Regulation
2.12 unequivocally depicts that age of superannuation of all faculty
members, Principals and Directors of the Institutes which would mean
degree level technical institutes shall be 65 years and discretion is
vested with the Institutes to extend it up to 70 years. The mandatory
nature of the direction is with regard to the age of superannuation
being 65 years and the directory nature of the Regulations is an
extension to 70 years from 65 years. Therefore, any Institute being
regulated in terms of Regulation 1.2 would be bound by the service

conditions stipulated in the Regulations.

17.10. It is not in dispute that norms and standards prescribed by
the AICTE regulate the service conditions of the faculty of the
Institute. It is also not in dispute and cannot be disputed that the
faculty of the Institute are appointed in terms of the norms of the
AICTE from time to time and are in receipt of every benefit that is
regulated in terms of the Regulations (supra) with regard to pay,

allowances, facilities and all other service conditions.

17.11. In the light of the emphasis being on service conditions in

the Regulations, what are service conditions is also delineated by the
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Supreme Court in the case of State of Punjab Vs. Kailash Nath? which

reads as follows:

“7.  In the normal course what falls within the purview of the term
"conditions of service" may be classified as salary or wages including
subsistence allowance during suspension, the periodical increments, pay
scale, leave, provident fund, gratuity, confirmation, promotion,
seniority, tenure or termination of service, compulsory or premature
retirement, superannuation, pension, changing the age of
superannuation, deputation and disciplinary proceedings. Whether or
not a Government servant should be prosecuted for an offence
committed by him obviously cannot be treated to be something
pertaining to conditions of service. Making a provision that a
Government servant, even if he is guilty of grave misconduct or
negligence which constitutes an offence punishable either under the
Penal Code or Prevention of Corruption Act or an analogous law
should be granted immunity from such prosecution after the lapse of a
particular period so as to provide incentive for efficient work would not
only be against public policy but would also be counter-productive. It is
likely to be an incentive not for efficient work but for committing
offences including embezzlement and misappropriation by some of
them at the fag end of their tenure of service and making an effort that
the offence is not detected within the period prescribed for launching
prosecution or manipulating delay in the matter of launching
prosecution. Further, instances are not wanting where a Government
servant may escape prosecution at the initial stage for want of evidence
but during the course of prosecution of some other person evidence
may be led or material may be produced which establishes complicity
and guilt of such Government servant. By that time period prescribed, if
any, for launching prosecution may have expired and in that event on
account of such period having expired the Government servant
concerned would succeed in avoiding prosecution even though there
may be sufficient evidence of an offence having been committed by
him. Such a situation, in our opinion, cannot be created by framing a
rule under Article 309 of the Constitution laying down an embargo on
prosecution as a condition of service."

18. In the present case, it is seen that Petitioner has argued that
age of retirement of Respondent by virtue of the Management
Council Resolution would now be 60 years. Though Respondent was
retired at 62 years on the basis of affirmative performance appraisal

he could have continued till 65 years. Now it is contended by

2 (1989) 1 SCC 321
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Petitioner that by virtue of the Management Council Resolution,
Respondent stands retired at 60 years. The Management Council
Resolution certainly cannot override the statutory provisions of the
Universities Act as also the applicable Regulations of the AICTE Act
which are in force and squarely applicable on all fours to the
Respondent’s case. As alluded to herein above though it is argued that
the 2016 Government Resolution would override the 2011
Government Resolution, on bare perusal of the 2016 Resolution, it
cannot be said that it would alter the statutory provisions of the said
Act and the applicable Regulations under the AICTE Act as that course
of action would not be permissible in law. The only rule or regulation
where retirement is found are in the AICTE Regulations and the
Government Resolution dated 05.03.2011 in the present case. It is
Respondent’s case that he is entitled to continue upto the age of 65
years on the strength of the Regulations of AICTE Act which bind the
Institute in the present case. It therefore cannot be said that the
Institute is free either to adopt the resolution passed by the
Management Council contrary to the governing AICTE Regulations or
the Institute would adopt any condition of service contrary to the
conditions of service prescribed by the AICTE Act or the Regulations
notifying service conditions applicable to all faculty of Institutes which

come under this purview.
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19. In the case of Satish Kundanlal Agarwal Vs. State of
Maharashtra®, the Division Bench of this Court has considered the
validity of clause 11 of the GR dated 05.03.2011. The Division Bench
upheld the said clause and rejected the challenge thereto by giving
directions for composition of the Performance Review Committee for
considering performance assessment exercise of Principals, Lecturers
and Professor who were bound to be found to continue till the age of
62 / 65 years as the case may be. Hence, for that reason also, the
subsequent GR of 2016 cannot override the earlier GR of 2011 which
is in consonance with the AICTE Regulations.
20. In view of the above observations, discussion and findings
Writ Petition is dismissed with the following directions:-
(i) Order dated 20.09.2019 passed by the Tribunal in
Appeal No. 4 of 2019 is upheld,;
(ii) Interim order dated 15.05.2020 is confirmed.
(iii) It is held that GR dated 12.07.2016 does not supersede
GR dated 05.03.2011;
(iv) Respondent is entitled to continue in service until the
age of 65 years;
(v) The Performance Review Committee for performance
assessment of the Respondent be constituted within a

period of 4 weeks from today and if Respondent is

3 2011 SCC OnLine Bom 1308
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found fit for being continued till the age of 65 years,

the decision of the Performance Committee be taken

within two weeks thereafter and conveyed to the
Respondent and the Respondent be so appointed;

(vi) Management Council Resolution dated 20.01.2019

cannot be made applicable to the Respondent No.1’s

case.
21. Writ Petition is disposed.
22. In view of the disposal of the Writ Petition, pending Interim

Application No. 3093 of 2022 is accordingly disposed.

[ MILIND N. JADHAV, J. ]

23. After the Judgment is pronounced in the Court, Mr.
Kulkarni, learned Advocate for Petitioner — University has requested
for continuation of interim order passed by this Court on 08.02.2022.
However, considering the aforementioned judgment and the reasons
given therein, I am not inclined to continue the interim order in favour
of the Petitioner — University. Hence, the request for continuation of

the interim order stands rejected.

[ MILIND N. JADHAV, J. ]
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