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26. 

“23. The effect of the aforesaid amendment is that, on and after 

the commencement of the Amendment Act of 2001, if an 

agreement, like the JDA in the present case, is not registered, 

then it shall have no effect in law for the purposes of Section 

53A. In short, there is no agreement in the eyes of the law which 

can be enforced under Section 53A of the Transfer of Property 

Act. This being the case, we are of the view that the High Court 

was right in stating that in order to qualify as a “transfer” of 
a capital asset under Section 2(47)(v) of the Act, there must be 

a “contract” which can be enforced in law under Section 

53A of the Transfer of Property Act. A reading of Section 

17(1A) and Section 49 of the Registration Act shows that in the 

eyes of law, there is no contract which can be taken cognizance 

of, for the purpose specified in Section 53A. The ITAT was not 

correct in referring to the expression "of the nature referred to 

in Section 53A” in Section 2(47)(v) in order to arrive at the 

opposite conclusion. This expression was used by the 

legislature ever since sub-section (v) was inserted by 

the Finance Act of 1987 w.e.f. 01.04.1988. All that is meant by 

this expression is to refer to the ingredients of applicability 

of Section 53A to the contracts mentioned therein. It is only 

where the contract contains all the six features mentioned in 

Shrimant Shamrao Suryavanshi V/s. Pralhad Bhairoba 

Suryavanshi6, that the Section applies, and this is what is meant 

by the expression “of the nature referred to in Section 53A”. 
This expression cannot be stretched to refer to an amendment 

                                                

6 (2002) 3 SCC 676 

https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/221518/
https://indiankanoon.org/doc/221518/
https://indiankanoon.org/doc/221518/
https://indiankanoon.org/doc/1920937/
https://indiankanoon.org/doc/221518/
https://indiankanoon.org/doc/221518/
https://indiankanoon.org/doc/181916/
https://indiankanoon.org/doc/181916/
https://indiankanoon.org/doc/1768154/
https://indiankanoon.org/doc/221518/
https://indiankanoon.org/doc/221518/
https://indiankanoon.org/doc/1920937/
https://indiankanoon.org/doc/104566/
https://indiankanoon.org/doc/221518/
https://indiankanoon.org/doc/221518/
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that was made years later in 2001, so as to then say that though 

registration of a contract is required by the Amendment Act of 

2001, yet the aforesaid expression “of the nature referred to 
in Section 53A” would somehow refer only to the nature of 
contract mentioned in Section 53A, which would then in turn 

not require registration. As has been stated above, there is no 

contract in the eye of law in force under Section 53A after 2001 

unless the said contract is registered. This being the case, and 

it being clear that the said JDA was never registered,  since the 

JDA has no efficacy in the eye of law, obviously no “transfer” 
can be said to have taken place under the aforesaid document. 

Since we are deciding this case on this legal ground, it is 

unnecessary for us to go into the other questions decided by the 

High Court, namely, whether under the JDA possession was or 

was not taken; whether only a licence was granted to develop 

the property; and whether the developers were or were not 

ready and willing to carry out their part of the bargain. Since 

we are of the view that sub-clause (v) of Section 2(47) of the 

Act is not attracted to the facts of this case, we need not go into 

any other factual question. 

25. The object of Section 2(47)(vi) appears to be to bring within 

the tax net a de facto transfer of any immovable property. The 

expression "enabling the enjoyment of" takes color from the 

earlier expression "transferring", so that it is clear that any 

transaction which enables the enjoyment of immovable 

property must be enjoyed as a purported owner thereof. The 

idea is to bring within the tax net, transactions, where, though 

title may not be transferred in law, there is, in substance, a 

transfer of title in fact.” 
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