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IN THE HIGH COURT AT BOMBAY
APPELLATE SIDE, BENCH AT AURANGABAD

CIVIL REVISION APPLICATION NO. 58 OF 2017

Devrao s/o. Ram Sukte,
Age : 55 years, Occu. Agril.,
R/o. Shirur Tajband, Tq. Ahmedpur,
Dist. Latur. ....Petitioner

(Ori. Plaintiff)
Versus

Shivraj s/o. Dhondiba Kapse,
Age : 39 years, Occu. Agril.,
R/o. Chobli, Tq. Ahmedpur,
Dist. Latur. ....Respondent

(Ori. Defendant)

Mr. J.R. Patil, Advocate for the petitioner.

Mr. C.D. Biradar, Advocate for respondent.

CORAM   : ARUN R. PEDNEKER, J.
RESERVED ON : 11/07/2023
DELIVERED ON : 14/07/2023

JUDGMENT : 

1) By  the  present  Civil  Revision  Application,  the  petitioner/plaintiff

challenges the judgment and decree dated 4.7.2016 passed by the learned

Civil  Judge, Senior Division,  Ahmedpur in  Special  Civil  Suit  No.  18/2011

filed under section 6 of the Specific Relief Act for recovery of possession.

2) The facts  giving rise  to  the institution of  the present CRA can be

summarized as under :-

The plaintiff  claims to be owner and possessor of Gram Panchayat

plot  No.  2178  of  village  Shirur  Tajband.  The  plaintiff  contends  that  he

purchased  the  aforesaid  plot  from  one  Bashir  Jainuddin  Kumthekar  by

registered sale  deed dated 28.1.2011.  It  is  the case of  plaintiff  that  on

2.10.2011,  the  respondent,  taking  advantage  of  the  absence  of  the

petitioner, forcibly dispossessed the plaintiff from the plot. Therefore, the
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plaintiff filed suit for possession of the suit property under section 6 of the

Specific Relief Act on 9.12.2011.

3) The suit is contested by the present respondent/original defendant by

filing  written  statement.  It  is  the  case  of  the  respondent  that  he  is  in

possession of the suit property much prior to the sale deed of plaintiff and

that  he  is  in  occupation  of  the  suit  property.  The  defendant  specifically

contended in the written statement that the plaintiff is not the owner of the

suit property on the portion claimed by the plaintiff. Therefore, he prayed to

dismiss the suit.

4)   The Trial Court, after consideration of material on record, formulated

following issues for determination and recorded answer against each issue,

is as under :-

eqn~ns fu”d”kZ
1- okni=  ifjPNsn  dz-  9¼i½  e/;s  n’kZfoysY;k

feGdrhpk  ekyd vlY;kps  oknhus  fl/n  dsys
dk; \

gks;-

2- Okkn feGdrhoj fn- 02-10-2011 i;Zar oknhpk
rkck gksrk gs oknhus fl/n dsys dk; \

gks;-

3- izfroknhus fn- 02-10-2011 jksth oknhl csn[ky
dsY;kps R;kauh fl/n dsys dk; \

ukgh-

4- nkO;kps ;ksX; eqY;kadu d:u ;ksX; dksVZ Qh fnyh
vkgs dk; \

gks;-

5- oknh] ekx.khizek.ks feG.;kl ik= vkgs dk; \ ukgh-

5) The Trial  Court held that plaintiff  on the basis of sale deed is the

owner of the suit property. The Trial Court also held that respondent has not

dispossessed the plaintiff from the suit land on 2.10.2011. As per the sale
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deed  the  plaintiff  appears  to  be  owner  and  in  possession  of  the  suit

property. However, the plaintiff is not held to be in defacto possession of the

suit property. The possession of plaintiff is only on paper i.e. the sale deed.

The Trial Court specifically in para Nos. 19, 20 and 21 of the judgment has

held that there is no evidence as contended by the plaintiff that respondent

has encroached upon the plaintiff’s plot and has made construction thereon.

The Trial  Court  held  that  the  plaintiff  has  not  exactly  established which

portion of  the suit  property has been encroached,  how much area is  in

possession of either party. As such, the Trial Court held that there is non

identification  of  encroached  portion  and  held  that  suit  for  specific

performance under section 6 of the Act cannot be decreed. The Trial Court

further held that it was not established by the plaintiff on which side of the

plot the respondent has encroached. The plaint also does not indicate as to

the plot of the respondent, so also it does not further indicate how much

land  is  encroached  by  the  respondent.  No  evidence  is  given  of  any

construction made by the respondent/ defendant. In view of the absence of

identification of the exact portion of property encroached by the defendant,

so also any evidence as regards date of dispossession being given by the

plaintiff, the suit for recovery of possession was dismissed by the Trial Court

against which present CRA is filed.

6) The learned counsel for the applicant/petitioner submits that the Trial

Court has rendered finding on the issue that the petitioner is the owner of

the middle portion of the suit property and the map annexed with the plaint

shows the same and that the Trial Court has also held that plaintiff is in

possession of the property as on 2.10.2011. On going through the findings

recorded by the Trial Court and examination of the evidence, the Trial Court
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has held that in terms of sale deed, the plaintiff is the owner and possessor

of the land, however, factual ground reality is different. The possession of

the plaintiff is only on paper. The defendant is in factual possession of the

suit land. The Trial Court has held that there is no evidence as regards the

dispossession of the appellant from the suit property. The Trial Court has

held that the plaintiff  has not been able to prove the specific and exact

encroached  portion  and  that  no  evidence  is  lead  as  to  the  date  of

dispossession and disbelieved that the plaintiff is dispossessed on 2.10.2011

from the  encroached portion.  The  Trial  Court  also  held  that  defendant’s

property is not shown along with map in the plaint and in which portion

respondent has entered into the property. 

7) The  suit  under  section  6  of  the  Act  is  summary  in  nature.  Prior

possession  has  to  be  shown  and  the  eviction  has  to  be  shown  at  the

instance of some third person. In the instant case, since the Trial Court was

not  able  to  exactly  identify  the  encroached portion,  so  also  there  is  no

evidence of dispossession on the given date, the suit for possession which

has to be filed within six months from the date of dispossession cannot be

said to be filed within the time frame and within the limitation. In view of

the discussion made above, I see no error in the impugned judgment by the

Trial Court in a suit filed under section 6 of the Specific Relief Act. In the

result, the CRA is dismissed. Record and proceedings be sent back. 

  [ARUN R. PEDNEKER J.]            

SSC/


