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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO. 11474 OF 2023

1. The State of Maharashtra
Through the P.O.MAT
Aurangabad Bench

2. The Commissioner of Police,
Aurangabad City, Mill Corner,
Dr. Babasaheb Ambedkar Road,
Aurangabad ...Petitioners
(Ori. Respondents in OA)

Versus
Amit Shivanand Swami,
Age:28 years, Occu: Nil
R/o0. C/o. Shri Ulhas Kalgutkar,
Colony no.9, Laxmi Narayan Nagar,
Alandi Road, Near Saibaba Mandir,

Pune-411 032 ...Respondent
(Original applicants in OA)

Mr. P. S. Patil, Addl.G.P. for the Petitioners

CORAM :DEVENDRA KUMAR UPADHYAYA, CJ.
& ARUN R. PEDNEKER, J.

DATE :14" SEPTEMBER, 2023.
P.C. :
1. Heard Mr. P. S. Patil, learned Additional

Government Pleader for the petitioners.

2. By the present petition the petitioners are
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challenging the judgment and order dated 30.09.2022,
passed by the Maharashtra Administrative Tribunal Mumbai,
Bench at Aurangabad, in O.A. No.1185 of 2019, whereby the
tribunal has set aside the order dated 20.01.2018, passed
by petitioner no.2 herein, in exercise of powers under Article
311(2)(b) of the Constitution of India, dismissing the

respondent employee.

3. The brief facts leading to the filing of the writ
petition are summarized as under:
A. The respondent entered into police
service on 10.06.2016 as a Police Constable. On
completion of training he was deployed as body
guard / gunman for the Hon’ble Judge of the High

Court.

B. While performing the duty as
aforesaid, on 06.01.2018, the respondent met
with an accident and suffered multiple injuries. It
was revealed that at that time the respondent
was in police uniform and had consumed alcohol.
At the time of the accident the service revolver

which was in possession of the respondent with
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10 live cartridges was lost.

C. On 09.01.2018, the respondent was
placed under suspension in contemplation of
departmental enquiry. However, on 20.01.2018,
petitioner no.2, by invoking the provisions of
Article 311(2)(b) of the Constitution of India

dismissed the respondent from the police service.

D. While invoking the provision of Article
311(2)(b) of the Constitution of India the
authority reached to the subjective satisfaction
that the disciplinary enquiry is not possible for the
reason that the constable after being intoxicated
carried the service revolver with live cartridges
along with his friends in the public place.
Thereafter, the respondent - constable recorded
selfies with his friends with the service revolver.
He also handed over the service revolver in the
hands of his friends and, thus, without any
responsibility he lost the service revolver along
with live cartridges. The respondent was found

irresponsible in maintaining the custody of the
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service revolver and the service revolver having
gone possibly into the hands of any anti social
elements, there is a possibility of serious security
and crime issues. When the enquiry was
conducted into the accident it was noticed that
the witnesses were not willing to openly make
statement against the respondent and looking at
the gravity of the matter it was inferred by the
concerned disciplinary authority that it is
reasonably not possible to hold an enquiry
against the respondent and, as such, dismissed
the respondent from service by invoking Article

311(2)(b) of the Constitution of India.

The reasons stated in the order for exercise of the

powers under Article 311(2)(b) of the Constitution of India

are extracted below:

" a1Tfor Sarereff a1 g ST ASue SiTeted STEt JrawH
el Wfe/3290 AT fare w@rl gao degdia dieed e
T IS HHTBUITT THR DHER Do 3R Selel IR HIeR

J 9o IAHe WfAETdd eRhl, TR Fihd Bl ggd Hfasara
ésﬁﬁﬁwa@azﬁmﬁwawﬁﬁwﬁﬁ%?wﬁ
T ugd JvIrl Il 9. 9eR 1R Fwurl Hgd & <u
foaTae Frfdlt, TRt Celel Hefda orua a@ Mwd e,
T a7 "ot Fafed Aiefier I aaia fawria dieeftea
SN TSIVl SEE U Seffdelelt sraHefaT a1 aret faRTa
gd] HER Ulei dFaRl I TR 6™ TR 9 4fds
A YAATIT gaAhel Tafela R fauria dimsft s




wp 11474.2023
-5-

aroidianT rgerRf (Reasonably practicable) E10TR A&l Ir&Ted
TTeit e IfIHRT T U WTH STl 3118,

rereff, =Y, FeRel I1ed, Uieie g, SINTERE e
HerH 3MfepRT FBUH WRAR T gl ded 399 () (&) &
RIS QR Ho- Ulei g RTEE 9&R 99
Ielel TRReR Fefad aifel/3290 fa foame @t g
AMEDHT HAT Jeth deId 3. & JSathl Hawd sy frifaa

SITel ARG AT It ”

5. Invocation of Article 311(2)(b) of the Constitution
of India is a very serious matter and dismissal of the
employee by dispensing with the departmental enquiry, the
authority concerned has to reach at a subjective satisfaction
that it is not reasonably practicable to hold such an enquiry.

The satisfaction has to be based on certain objective facts.

6. The Hon’ble Supreme Court in the case of Risal
Singh Vs. State of Haryana and others, (2014) 13 SCC
244, while considering exercise of power under Article
311(2)(b) of the Constitution of India has observed as
under:

"6. ...In this context, reference to the
authority in Union of India v. Tulsiram Patel is
apposite. In the said case the Constitution Bench,
while dealing with the exercise of power under
Article 311(2)(b), has ruled thus: (SCC p. 503,
para 130)

"130. The condition precedent for the
application of clause (b) is the satisfaction
of the disciplinary authority that ‘it is not
reasonably practicable to hold’ the inquiry
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contemplated by clause (2) of Article 311.
What is pertinent to note is that the words
used are 'not reasonably practicable’ and
not ‘impracticable’. According to the Oxford
English  Dictionary ‘practicable’ means
'‘Capable of being put into practice, carried
out in action, effected, accomplished, or
done; feasible’. Webster’'s Third New
International Dictionary defines the word
‘practicable’ inter alia as meaning 'possible
to practice or perform: capable of being put
into practice, done or accomplished:
feasible’. Further, the words used are not
'‘not practicable’ but ‘not reasonably
practicable’. Webster’s Third New
International Dictionary defines the word
‘reasonably’ as 'in a reasonable manner: to
a fairly sufficient extent’. Thus, whether it
was practicable to hold the inquiry or not
must be judged in the context of whether it
was reasonably practicable to do so. It is
not a total or absolute impracticability which
is required by clause (b). What is requisite
is that the holding of the inquiry is not
practicable in the opinion of a reasonable
man taking a reasonable view of the
prevailing situation.”

7. In Jaswant Singh v. State of Punjab the
Court, while dealing with the exercise of power as
conferred by way of exception under Article
311(2)(b) of the Constitution, opined as follows:
(SCC p. 369, para 5)

"5, ...Clause (b) of the second proviso
to Article 311(2) can be invoked only when
the authority is satisfied from the material
placed before him that it is not reasonably
practicable to hold a departmental enquiry.
This is clear from the following observation
at SCR p. 270 of Tulsiram case: (SCC
p.504, para 130)

'130. ... A disciplinary authority is not
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expected to dispense with a disciplinary
inquiry lightly or arbitrarily or out of ulterior
motives or merely in order to avoid the
holding of an inquiry or because the
department’s case against the government
servant is weak and must fail.”
The decision to dispense with the departmental
enquiry cannot, therefore, be rested solely on the
ipse dixit of the authority concerned. When the
satisfaction of the authority concerned is
guestioned in a court of law, it is incumbent on
those who support the order to show that the
satisfaction is based on certain objective facts

and is not the outcome of the whim or caprice of
the officer concerned.”

7. Thus, applying the aforesaid law to the facts of
the present case, in the instant case, the authority has not
given any reasons as to how it is not possible or reasonably
practicable to hold a departmental enquiry. The prior
irresponsible conduct of the constable cannot be a ground
for dispensing with disciplinary enquiry. A vague statement
that the witnesses were not openly willing to depose against
the constable is also not good enough unless it is shown that
there is a atmosphere of terror or that such witnesses
cannot depose in view of fear of the respondent constable.
The exercise of the power under Article 311(2)(b) of the
Constitution of India is conferred by way of an exception to

the general rule of holding disciplinary enquiry. The facts
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before us does not in any way show that it is not possible to

hold an inquiry against the delinquent employee.

8. In view of the same, we find no reason to
interfere with the order passed by the learned tribunal and
sustain the order passed by the learned tribunal to the
extent of the present respondent. We, further extend the
time granted by the tribunal by two (02) months from today
to initiate the departmental enquiry against the respondent,
if they so desire and in the event the proceedings are
initiated against the respondent, the petitioners are directed
to complete it within six (06) months from the
commencement, as directed by the tribunal. The tribunal’s

order in all other respect is maintained qua the present

respondent.
9. The writ petition is disposed of with above
direction.

(ARUN R. PEDNEKER, J.) (CHIEF JUSTICE)

marathe



