Cri.W.P. No.1350/2022

IN THE HIGH COURT OF JUDICATURE OF BOMBAY

BENCH AT AURANGABAD

CRIMINAL WRIT PETITION NO.1350 OF 2022

Avinash s/o Haribhau Samudre

Age 35 years, Occu. Labourer,

R/o Milind Nagar, Before Police Station,

Ambajogai, Tg. Ambajogai,

District Beed ... PETITIONER

VERSUS

1) The State of Maharashtra
through Ambajogai City Police Station,
Ambajogai, Tg. Ambajogai, Dist. Beed

2) The Superintendent of Police,
Beed ... RESPONDENTS

Mr. 1.D. Maniyar, Advocate for petitioner
Mr. R.D. Sanap, A.P.P. for respondents

CORAM: R.G.AVACHAT AND
SANJAY A. DESHMUKH, JJ.

Date of reserving judgment : 13th July, 2023
Date of pronouncing judgment : 3rd November, 2023

JUDGMENT (PER R.G. AVACHAT, J.):

Rule. Rule made returnable forthwith and taken up for
final hearing at admission stage with the consent of learned counsel

for the parties.

2. This Writ Petition, under Article 226 of the Constitution



Cri.W.P. No.1350/2022

of India, has been filed with the following two prayers :

(A) By issuing appropriate writ, order or directions in the like
nature the complaint filed by the petitioner on 16/02/2017
may kindly be considered and take action against the
culprits as per law.

(C) By issuing appropriate writ, order or directions in the like
nature, respondents may kindly be directed to complete
the investigation of complaint regarding the ill-treatment in
the police custody within stipulated time and preferably

within a period of one month.

3. The facts of the case in nutshell are as under:-

The petitioner was an accused in Crime No0.118/2017,
registered for the offences punishable under Sections 353, 352,
323, 504, 506 read with Section 34 of the Indian Penal Code. The
crime was registered on 13/2/2017 with Ambajogai Police Station,
District Beed. The petitioner was arrested and was produced
before the Court of Judicial Magistrate, First Class for his remand to

police custody.

4, On the application for the remand of the petitioner,

following order was passed by the learned Judicial Magistrate, First
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Class, Ambajogai :

Accused No.l is now produced by police at about
12.10 PM. Adv. present for accused. Accused has
furnished written complaint against 1.O. about ill-
treatment. Verified the accused about it, no any
external injury found on his person. As there is no
progress in investigation, accused is sent in M.C.
till  28/02/17. It is directed that medical
examination of the accused shall be carried out and
report be furnished in the Court earliest, along with
his previous medical examination reports.

5. A copy of the written complaint made by the petitioner
to the learned Magistrate has also been placed on record, wherein

it has been alleged :-

gHRUMT | AW AT BRUS A%, IBUIR
fAfdieTR Jefia AZarft eRET B Al HH Hod
qIsit o HISAT ATl IuSiIhT TN

3. 9310202090 ST H Ul I THR [T
IRAAHT HAT Ao Tl Qiet T AR dhigos i+
qelT dpaeeiR Rear HiordiE AIdkT 9 a1 Jiedn
ThRUT 3Tch PRI Tet]. AR TAT WfiA=
Qi TeoFHefial UlefiT 8Nl ATREi=aT  dhfed
I IEA JAe. IMGR BT dBM Ul
e Re TS ARIFT g AT 3N ofF
STUT I Bl F8U[A Hell HISIT S[ed] HITER IS
Rl I HISAT UTSIaR TSI d gerT d TRITaR ofref
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IRell, IR AR T Ht GU =T dedm T Hret
dB Hell Geal TS ARSI Hell F8ullel & el
AfShol P AISUATT Asel. ATIAR oIl AThUcT]
cIhel I T PTal IBHIR FEITHIBS! 90.30 o
99 =T I Al AR AT Ul F8ullel i
gerr Shamuadl. drEfaad diereet. et Hel
g AR ATRd T AT Uleid =T TMRHeY Sagd
e SLIE.UE.U.  ARERAT SARaeed]
ANB HAT AT ANTS Fo- AT EIAER T AT
USYRTIR HREUT hoil. SLARLIH. Ul HTes FulTel
DI ATSIT FHAR IUNUT HRANT Dl FBUA fRrefles
31rg afvfiar farem .

H R AT A HAHG DR IAATT
QAT HAT ST Sl dhell 3RIA A1Sft =T @R
prRISeR fhafe amR. a¥) aNiaT Aldhifovg Bk

6. The petitioner was medically examined. The medical
examination report indicates two contusions on both of his thighs.
The learned Magistrate forwarded the said complaint to the
Principal District Judge, Beed, who in turn sent the same to the

Superintendent of Police on 13/1/2021 for necessary action.

7. Clause 3 of Chapter | (Arrest and Investigation) of the

Criminal Manual reads thus :
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3. (1) If any allegation of ill-treatment is made by a
prisoner, the Magistrate shall then and there
examine the prisoner’s body, if the prisoner
consents, to see if there are any marks of injuries as
alleged, and shall place on record the result of his
examination. If the prisoner refuses to permit such
examination, the refusal and the reason therefor
shall be recorded. If the Magistrate finds that there
is reason to suspect that the allegation is well
founded, he shall at once record the complaint and
cause the prisoner to be examined by a Medical
Officer or registered Medical Practitioner as
provided in Section 54 of the Code of Criminal
Procedure, 1973 and shall make a report to the
Sessions Judge. If he has not the power to take up
the necessary inquiry himself, he should forward the
prisoner with the record to the Judicial Magistrate
having jurisdiction to investigate the case.

Attention of the Magistrates is invited to the
provision of Section 54 of the Code of Criminal
Procedure, 1973, which lays down that the
Magistrate shall, at the request of the arrested
person, direct the examination of the body of such
arrested person by a Registered Medical Practitioner
in case of his allegation before him that such
examination of his body will afford evidence which
will disprove the commission by him of any offence
or which will establish the commission by any other
person of any offence against his body.

(2) (1) Medical Officers-in-charge of jails must
carefully examine the body of every undertrial
prisoner on the day of his arrival in jail or at least on
the day following;

(iv) A Medical Officer or the Registered Medical
Practitioner, as the case may be, to whom a person
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in police custody is brought for examination, should
examine the person of the prisoner, and even though
no suspicious marks are found, should at once
report to the Magistrate authorising police custody
that he has done so.

(3) In all such cases, the Medical Officer or the
Registered Medical Practitioner, as the case may be,
should record the result of the examination.

(4) If any marks or symptoms at all indicative of
recent violence or ill-treatment are found, the
Medical Officer or the Registered Medical
Practitioner, as the case may be, concerned, should
immediately make a report to the appropriate
Judicial Magistrate and to the Sessions Judge. This
report should specify the nature of the injuries and
their position, together with the opinion of the
Medical Officer or the Registered Medical
Practitioner, as the case may be, as to their
causation, and should state whether the prisoner
makes any allegations in regard to them against the
police or others responsible for his arrest or custody,
or state how else the prisoner explains them.

(5) If such allegations have been made, the
Sessions Judge should arrange for an immediate
Magisterial investigation into the complaint through
such Judicial Magisterial as he may deem most
convenient, unless he is satisfied by the Magistrate’s
report under Sub-paragraph (1) above, that adequate
investigation is proceeding.

(6) The result of this investigation, so far it
refutes or establishes the truth of the allegations
made, must be communicated as soon as possible to
the Court seized of the substantive case. If it
considers it desirable or necessary, the Court may
summon the Medical Officer or the Registered
Medical Practitioner, as the case may be, to give
evidence in the case.
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8. In our view, the learned Judicial Magistrate, First Class
has not followed clause 3 in letter and spirit. Moreover, the learned
Sessions Judge ought not to have sent the complaint to the
Superintendent of Police. We, therefore, allow the Writ Petition,
directing the learned Magistrate concerned, before whom the
petitioner had made complaint of ill-treatment, to have recourse to
the provisions of the the Criminal Manual and may decide to take
cognizance of the offence and proceed in accordance with law. The
learned Magistrate shall comply with the mandate of clause 3(1) of
the Criminal Manual so far as regards making enquiry by himself
and taking cognizance of the offence, if so made out. Rule made

absolute in above terms.

(SANJAY A. DESHMUKH, J.) (R.G. AVACHAT, J.)

fmp/-



