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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

APPEAL FROM ORDER NO. 34 OF 2023 

Sanjay Suganchand Kasliwal 
Prop. Kasliwal Construction 
Age: 54 years; Occ. : Agril. & Business 
R/o. Plot No.13, Chintamani Colony, 
Adalat Road, Aurangabad.                    .. APPELLANT

[Original Plaintiff]
  VERSUS 

1] M/s. Golden Dreams Buildcon Pvt. Ltd. 
A private limited company incorporated under 
the Companies At, 1956 having its registered 
office at Golden Dreams, D-5, MIDC, 
Chikalthana, Aurangabad. 

2] Mr.Santosh Shantilal Muthiyan 
Age: 50 yeasr, Occ. Business 
r/o. Flat No.1, Maharaja Apartment, 
Nirala Bazar, Aurangabad – 431 001. 

3] Mr.Vinod Premchand Surana 
Age: 59 years, Occ. Business 
R/o. Plot No.542, Friends villa, N-3, 
CIDCO, Aurangabad. 

4] Mrs.Shobha Vinod Surana, 
Age: Major, Occ. : Business, 
R/o. As above. 

5] Mr.Vipul Vinod Surana, 
Age: Major, Occ. : Business, 
R/o. As above. 

6] Mr.Mudit Vinod Surana, 
Age: Major, Occ. : Business, 
R/o. As above. 
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7] Ajanta Infrastructures Ltd. 
(Formerly known as Ajanta Infrastructures 
Private Ltd.), a public limited company incorporated 
under the Companies Act, 1956 having its 
Registered office at Golden Dreams, D-5, 
MIDC, Chikalthana, Aurangabad. 

8] Mr.Vinay Premchand Surana 
Age: Major, Occ. : Buainess, 
R/o. Plot No.542, Friends Villa, 
N-3, CIDCO, Aurangabad. 

9] M/s. Manjeet Landmark LLP 
A Limited Liability Partnership registered 
Under the Limited Liability Partnership Act, 2007, 
Having its Registered Office at Khasra No.70/3, 
AB Road, Sendhwa, District Barwani, 
Madhya Pradesh – 451 666. 

10] Mr.Rajendra Singh Rajpal 
Age: Major, Occ. : Business & Designated 
Partner of M/s. Manjeet Landmark LLP, 
R/o. Plot No.318, N-3, CIDCO, 
Aurangabad. 

11] Mr.Karan Rajpal 
Age: Major, Occ. : Business & Designated 
Partner of M/s. Manjeet Landmark LLP, 
R/o. As above. 

12] Maharashra industrial Development Corporation 
(MIDC), A Corporation incorporated under the 
Maharashtra Industrial Development Corporation 
Act, 1962, having its Principal Office at Orient 
House, Adi Marzban Path, Ballard Estate, 
Mumbai 400 038 
and it’s Regional Office at Udyog Wardhini 
MIDC Area, Near Railway Station, 
Aurangabad. 
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13] SICOM Ltd. 
A Public Limited Company incorporated 
under the Companies Act, 1956 having its 
registered office at Solitaire Corporate Park 
Building No.4, 6th Floor, Guru Hargovindji Road, 
(Andheri Ghatkopar Link Road), Chakala, 
Andheri (E), Mumbai – 400 093.     .. RESPONDENTS

                                                            [Original Defendants]
…

Mr.A.P.Bhandari, Advocate for the appellant 
Mr.R.N.Dhorde,  Senior  Advocate  i/b.  Mr.V.A.Bagdiya,
Advocate for the respondent nos. 9 to 11 
Mr.M.R.Sonawane, Advocate for the respondent no.2 
Mr.S.V.Adwant along with Adv.Neha Kamble, Advocates for
the respondent no.13 

...
CORAM : ARUN R. PEDNEKER, J.

 
          Reserved on     : 27.07.2023 

Pronounced on : 10.11.2023     

JUDGMENT :   

1] By the present Appeal from Order, the appellant

is challenging the order dated 4th May, 2023 passed by the

8th Joint  Civil  Judge  Senior  Division,  Aurangabad  on  an

application filed on behalf of the respondents – defendant

nos.9 to  11 under Section 2 (c),  (i),  (vi),  (vii),  (xi)  and

explanation  (a)  of  the  Commercial  Court  Act,  2015  [for

short ‘Act of 2015’] read with Order VII Rule 10 and 11 of

the  Code  of  Civil  Procedure  for  return  of  the  plaint  for
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presentation  to  the  proper  forum  i.e.  Commercial  Court

constituted under Section 3 of the Commercial Courts Act,

2015. 

Brief  facts  giving  rise  to  filing  the  present  Appeal  from
Order can be summarized as under :

2] Memorandum  of  understanding  dated

26.12.2009  came  to  be  executed  between  plaintiff,

defendant  no.1  and  defendant  no.7.  As  per  the  said

memorandum, the defendant  no.1 i.e.  Vendor was to  get

amount  of  consideration  of  Rs.35  crores  towards

development  of  suit  property.  As  per  the  said  MoU,  the

defendant  no.1  agreed  to  give  property  Plot  No.  E-36-1

admeasuring 17000.00 (17,066.25) sq.mt. situated at MIDC

Chikalthana,  Aurangabad Tq.  & Dist.  Aurangabad for  the

development to the plaintiff and accordingly the defendant

no.1 accepted the amount of Rs.5,92,55,000/-.  As per the

memorandum of understanding, the defendant nos.1 to 7

were to get the part property converted to residential use. A

joint  venture  was  to  be  constituted  by  the  plaintiff  and

defendant no.7.  
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3] Since the MOU dated 26.12.2009 was not acted

upon by the defendants, the plaintiff filed a suit for specific

performance of the memorandum of understanding dated

26.12.2009  in  respect  of  property  plot No.E-36-1

admeasuring  17000.00  (17,066.25)  sq.mt.  Situated  at

MIDC Chikalthana, Aurangabad Tq. & Dist. Aurangabad and

Perpetual injunction. The property is described in the plaint

at para 1. 

   

4] In the plaint it is pleaded that as per the terms

and conditions  of  the MOU plaintiff  was required to  pay

only  the  amount  of  Rs.3.5  crore  prior  to  construction

permission  and  to  pay  Rs.2.5  crore  after  obtaining

construction  permission  by  defendant  no.1.  However,

defendant no. 1 did not obtain the conversion of land from

industrial  to  residential  and  the  construction  permission,

but  still  plaintiff  paid  the  amount  of  Rs.5,92,55,000/-  as

stated  above.  The  plaintiff  further  contended  that  the

plaintiff also called upon the said defendants to execute and

register  a  Development  Agreement  as  regards  the  suit
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property. It is further contended that the plaintiff was ready

and willing to pay the balance agreed consideration amount

of  Rs.29,07,45,000/-,  and  thus,  the  plaintiff’s  cause  of

action to file the present suit. It lastly arose in the month of

February, 2023, after several meetings, when the defendant

nos.1 to 11 refused to execute the Development Agreement

in favour of  the plaintiff  and also  defendant  nos.9 to  11

launched  its  project  under  the  name  of  Dream  World

Phase-1 on the suit property on 25.02.2023. The cause of

action arose at Aurangabad. In view of the place of cause of

action, the situation of the property, and the residence of

the parties, the suit is filed in Aurangabad. 

5] The plaint contains following prayers : 

PRAYERS

a. The suit of the Plaintiff may be decreed
with costs

b. Defendants no.1 to 11 may be directed to
execute the Development Agreement and Power
of Attorney in respect of the property described
in Para 1 of the plaint by obtaining the Consent
of  defendant  no.  12  for  the  execution  of  the
Development Agreement and Power of Attorney
and to present the same to the Sub-Registrar,
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Aurangabad as  per  terms of  Memorandum of
Understanding dated 26.12.2009. 

c. The  Deed  of  Assignment  bearing
registration  no.  4569/2021  dated  21.6.2021
executed by Defendant Nos.1, 7 and 9 is illegal,
null  and  void  ab  initio  and  not  binding  on
Plaintiff and is liable to be cancelled.

d. The perpetual  injunction  may kindly  be
issued against the defendants to restrain them
from alienating, selling, and creating third party
interest,  in  the  shape  of  plots,  flat,  or  any
construction thereon changing the nature of the
suit property, i.e. Plot no. E-36/1 admeasuring
17,000 Sq.Mt.,  situated at  MIDC Chikalthana,
Aurangabad in any manner.

e. In  alternate  case,  if  the  specific
performance  is  not  granted  due  to  a  legal
hurdle;  in  that  case,  the  amount  paid  by the
plaintiff to the defendants may be refunded in
the amount of Rs.5,92,00,000/- with interest @
24 P.A. as damages.
 
f. Any other relief to which the Plaintiff may
be  found  entitled,  under  the  law  and  in  the
interest  of  justice,  be  kindly  granted  and
obliged. 

6]  The defendant nos. 9 to 11 appeared and filed

their  written  statement  and  also  filed  application  under

Order VII Rule 10 and 11 of the Code of Civil Procedure for

return/rejection of the plaint. By the order dated 4th May,

2023,  the  learned  8th Joint  Civil  Judge  Senior  Division,
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Aurangabad  was  pleased  to  allow  the  application  below

Exh.36  and  return  the  plaint  for  its  presentation  to

Commercial  Court  constituted  under  Section  3  of  the

Commercial Courts Act, 2015. 

7] Being aggrieved the aforesaid order, the present

Appeal from Order is filed. 

8] Relevant provisions to decide the issues in the

present proceedings are quoted below : 

 Section 2 (1) (c) of the Commercial Courts Act,

2015 as under : 

(c) "commercial dispute" means a dispute arising out
of -

(i)  ordinary  transactions  of  merchants,  bankers,
financiers  and  traders  such  as  those  relating  to
mercantile  documents,  including  enforcement  and
interpretation of such documents;

(ii) export or import of merchandise or services;

(iii) issues relating to admiralty and maritime law;

(iv) transactions relating to aircraft, aircraft engines,
aircraft  equipment  and  helicopters,  including  sales,
leasing and financing of the same;

(v) carriage of goods;
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(vi)  construction  and  infrastructure  contracts,
including tenders;
 
(vii) agreements relating to immovable property used
exclusively in trade or commerce;

(viii) franchising agreements;

(ix) distribution and licensing agreements;

(x) management and consultancy agreements;

(xi) joint venture agreements;

(xii) shareholders agreements;

(xiii)  subscription  and  investment  agreements
pertaining  to  the  services  industry  including
outsourcing services and financial services;

(xiv) mercantile agency and mercantile usage;

(xv) partnership agreements;

(xvi) technology development agreements;

(xvii) intellectual property rights relating to registered
and  unregistered  trademarks,  copyright,  patent,
design,  domain names,  geographical  indications and
semiconductor integrated circuits;

(xviii)  agreements for sale of goods or provision of
services;

(xix)  exploitation  of  oil  and  gas  reserves  or  other
natural resources including electromagnetic spectrum;

(xx) insurance and re-insurance;

(xxi) contracts of agency relating to any of the above;
and
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(xxii)  such  other  commercial  disputes  as  may  be
notified by the Central Government.

Explanation – A commercial dispute shall not cease to
be a commercial dispute merely because - 

(a) it  also  involves  action  for  recovery  of
immovable property or for realisation of monies out
of immovable property given as security or involves
any other relief pertaining to immovable property; 

(b) one of the contracting parties is the State or any
of its agencies or instrumentalities, or a private body
carrying out public functions; 

Section  6  jurisdiction  of  commercial  Court :  The
commercial  Court  shall  have  jurisdiction  to  try  all
suits and applications relating to a commercial dispute
of a Special Value arising out of the entire territory of
the  State  over  which  it  has  been  vested  territorial
jurisdiction.

Explanation :  For  the  purpose  of  this  section,  a
commercial dispute shall be considered to arise out of
the  entire  territory  of  the  State  over  which  a
commercial Court has been vested jurisdiction, if the
suit or application relating to such commercial dispute
has been instituted as per the provisions of Sections
16 to 20 of the Code of Civil Procedure, 1908 (5 of
1908). 

Section  15  of  Commercial  Courts  Act,  2015

deals with transfer of  pending suits. Said provision may not

apply to the present case. 

9] Submissions of the appellant : 

a] The provisions of Commercial Courts Act, 2015

are required to be strictly construed and he relies upon the
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judgment  of  the  Hon’ble  Supreme  Court  in  the  case  of

Ambalal Sarabhai Enterprises Ltd.  Vs.  K.S.  Infraspace LLP

and  another reported  in  2020  (15)  SCC  585.  In  this

judgment,  Hon’ble  Supreme  Court  has  held  that,  the

expression “used” in section 2 (1) (c) (vii) of Commercial

Courts Act, must mean actually used or “being used”. The

phraseology used is not “likely to be used or to be used”.

(Para no.11). 

It  is  further  held  in  said  Judgment  that,  the

definition of “commercial dispute” is required to be strictly

construed as the special procedure for expeditious disposal

is  required  to  be  applied  only  in  deserving  cases.  (Para

no.13 and 14). Observation in para 14 clearly shows that

the nature of property as on the date of the suit is required

to be considered. 

Furthermore, provisions of the Act are required

to be strictly construed (para nos.14, 31 to 38). 

In  para  no.40,  it  is  specifically  observed  that

“merely because the property is likely to be used in relation

to trade or commerce, the same cannot be the ground to
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attract jurisdiction of the Commercial Court”. 

b] The property must be actually used for trade or

commerce and not that, it is likely to be used. He relies the

judgment of the Division Bench of Gujrath High Court in the

case of  Vasu Health Care Pvt. Ltd. Vs. Gujarat Akruti TCG

Biotech Ltd.   Reported in  AIR 2017 SC 153.  In  the case

wherein  similar  Memorandum  of  Understanding  is

considered  wherein  para  No.7.1  to  7.6  the  scheme  of

Commercial Courts Act, is considered wherein it was held

that,  Commercial  Court  will  not  have  jurisdiction  to

consider the cases where the issue regarding development

of infrastructural facilities and establishing biotech park was

considered by the Division Bench of Gujarat High Court. In

the  Judgment  of  Hon'ble  Supreme  Court  in  Ambalal

Sarabhai (Supra), more particularly in para 12 the Hon'ble

Supreme Court agreed with the view taken by Gujarat High

Court.

c] The learned counsel  for the appellant submits

that the Civil Court has jurisdiction to try and decide all the
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suits except the suits that are barred by any law. There is no

specific bar to exclude jurisdiction of Civil Court and in view

of the law laid down by the Hon’ble Supreme Court in the

case of Dhulabhai Vs. State of M.P. reported in AIR 1969 SC

78, the Civil Court will have jurisdiction to try and decide

all  the  cases  except  the  cases  wherein  the  jurisdiction  is

barred. 

d]  Perusal  of  plaint  would  clearly  establish  that,

Plaintiff  has  made specific  allegations  against  SICOM i.e.

financial  institution and has also  prayed for  directions to

MIDC for granting permission for assignment of property in

favour  of  the  appellant.  As  a  matter  of  fact  SICOM is  a

financial  institution  and  MIDC  is  a  Special  Planning

Authority. The relief prayed for as against said authorities

cannot be termed as "Commercial Dispute".

Furthermore, the user of property at present is

earmarked for residential  purpose only.  Future use of the

property is not material.
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That, as far as Defendant No.1 is concerned, the

suit is for specific performance of contract for sale, having

stipulation for deferred payment. As far as the Defendant

No.12 and 13 are concerned,  the suit  is  for directions to

statutory authority to grant permission for transfer in favour

of the Plaintiff and also to establish before the Court as to

how the  process  of  law  is  abused  by  the  officers  of  the

authorities  for  transferring  the  property  in  favour  of

Defendant Nos.9 to 11.

The Defendant No.9 to 11 are transferees of the

property, that was to be assigned in favour of the Plaintiff.

All these circumstances and cause of action, as pleaded in

the plaint, would clearly established that, the dispute may

not be exclusively commercial in nature. At best, it is a case

of composite dispute which has other aspects than merely

the transaction, which is alleged to be commercial (as per

defense of the contesting defendants). 

e] There is no existing joint venture : the suit is for

specific  performance  of  Memorandum  of  understanding.
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One of the stipulations is regarding joint venture, which is

to be constituted. The clause xi of Section 2 (1) (c) of the

Commercial  Courts  Act  deals  with  Joint  Venture

Agreements.  Section  2  (1)  (c)  specifically  start  with  the

words “Dispute arising out of”. In the facts of present case,

the Joint Venture is not yet constituted.  

f] The property is not used for trade or commerce

at present : In view of judgments cited by the appellant, the

property is not actually used for trade or commerce. At best

it is likely to be used. In view of Judgment of the Hon’ble

Supreme Court in the matter of Ambalal Sarabahai (supra),

the suit is not covered by clause (vii) of Section 2 (1) (c). 

g] Next submission of the learned counsel for the

appellant is that explanation B of Section 2 (1) (c) of the

Commercial Courts Act is applicable only in cases where the

State  is  contracting  party.  In  the  present  case,  the  State

Authorities  i.e.  SICOM  and  MIDC  are  not  contracting

parties. Both the parties are in their capacity as Regulatory

Authorities. Therefore, the dispute cannot be considered as
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exclusively commercial dispute to be tried by Commercial

Court only. 

h] The learned counsel further submits that section

6  of  the  Commercial  Courts  Act  provides  that  the

Commercial Court shall have jurisdiction to try all suits and

applications  relating  to  commercial  dispute.  This  clearly

shows  that  the  jurisdiction  is  conferred  on  commercial

Court. However, the jurisdiction of Civil Court is not barred

and in any event the transactions that are outside the pale

of  the  definition  of  commercial  dispute  cannot  be

adjudicated by  a  Commercial  Court  as  the  jurisdiction  is

restricted to commercial dispute only.  In view of the same,

if the claim is composite in nature, the Commercial Court

may not have jurisdiction to decide the same.  

i] Section  15  of  the  Commercial  Courts  Act

provides  for  transfer  of  proceedings  :  The  suits  that  are

pending  as  on  the  date  of  enforcement  of  the  Act  were

permitted  to  be  transferred  by  application  of  either  of

parties as per Section 15 (5) of the Commercial Courts Act.
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However, similar enabling provision is conspicuously absent

in Section 6 of the Act.  This clearly shows the legislative

intent  of  trying  such  proceedings  only  that  are  filed  as

commercial suit / dispute. 

j] Judgment  of  this  Hon'ble  Court  in

Kanchanganga Realtors Pvt. Ltd. V/s Monarch Infrastructure

reported in  AIR 2019 Bom 102 : It is submitted that, said

Judgment is passed by this Hon'ble Court on 08.02.2019,

wherein it  is  noted that,  Judgment in the matter of Vasu

Healthcare  (supra)  is  challenged  before  the  Hon'ble

Supreme Court. However, by a subsequent Judgment in the

matter  of  Ambalal  Sarabhai  decided  on  04.10.2019,  the

Hon'ble  Supreme  Court  has  endorsed  the  view  taken  by

Gujarat High Court. There is specific observation for strict

construction  of  provisions  of  Commercial  Courts  Act.  As

such,  in  view of  Judgment  of  Hon'ble  Supreme Court  in

above stated cases, the law laid down in Kanchanganga is

required to be ignored.

Even  otherwise,  Kanchanganga  (supra)  was
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decided on the basis of section 15 of the Act. In the present

case,  nature  and  scope  of  section  6  is  required  to  be

considered. As a matter of fact, section 15 is not applicable

in the facts of present case.

k] In the case for rejection or return of plaint the

Court is required to consider the contents of plaint only. The

defence cannot be looked into.  However, the provision of

Order VII Rule 10 are applicable only in cases of the Court

holds that it has no jurisdiction. Same can be done at a later

stage  as  held  by this  Hon’ble  Court  in  Vaijinath  Kale  Vs.

Nerkar Property LLP reported in  2021 (3) Mh.L.J. 202. In

view of the aforesaid submissions, the learned counsel for

the  appellant  submits  the  present  Appeal  from Order  be

allowed by setting aside the impugned judgment and order

passed by the trial Court. 

Submissions of the Respondents : 

10] Per  contra,  the  learned  counsel  for  the

respondents  submits  that  the  transaction  between  the
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parties is a commercial transaction in which the MIDC and

SICOM Ltd. are also involved.  The property is the subject

matter of development by the appellant – plaintiff and that

the appellant – plaintiff has a right of development of suit

property  as  per  the  memorandum  of  understanding  on

execution of further documents in his favour and ultimate

object and purpose of the transaction is the construction to

be done for pecuniary benefit by seeking the NOC etc. from

the MIDC and SICOM. 

11] The learned counsel for the respondents further

submits  that  the  development  agreement  in  the  form of

joint  venture  to  develop  the  property  and  to  have

commercial benefits by the appellant – plaintiff along with

the defendant nos. 1 to 8 (respondent nos.1 to 8) and that

the cause of action to file the suit is that there is breach of

commercial contract and because of which the appellant –

plaintiff has been deprived of joint venture benefits. 

12] The  learned  counsel  for  the  respondents

submits  that  as  per  Section 2 (c)  and the suit  clauses of
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Section 2 (c), the suit is for the enforcement of the contract

and  the  contract  is  of  construction  pertaining  to  the

immovable property being exclusive used or to be used in

the trade or  commerce.  Apart  from the above,  the plaint

clearly point out the contract is pertaining to the recovery of

immovable  property  by  execution  of  development

agreement and power of attorney and or for realization of

money out of immovable property. It is further contended

by the respondents that the terms of the memorandum of

understanding clearly goes to show that the said MOU is

executed in respect of the suit property for the purpose of

the execution of development agreement in favour of the

joint  venture  company  to  be  formed  for  residential

development only.  The consideration involved in  the said

transaction is of Rs.35 crores. The MOU on the face of it

shows that it is development agreement for the construction

in favour of joint venture company. The transaction involved

in  MOU  comes  within  the  purview  of  the  commercial

dispute defined under clause (c) of Section 2 sub-includes

the construction also. The MOU shows that it is construction
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contract of building and therefore it is covered under sub-

clause (vi) of clause (c) of Section 1 of the Act. The learned

counsel for the respondents, thus, submits that the Appeal

from Order be dismissed. 

CONSIDERATION : 

13] The  facts  pleaded  in  the  plaint  are  that  the

plaintiff and defendant no. 3 as the Director and Authorized

Signatory  of  Ajanta  and  Goldendreams,  signed  and

executed  a  memorandum  of  understanding  dated

26.12.2009 regarding the suit property bearing Plot No.E-

36  B,  now  numbered  as  E-36/1  admeasuring  17,066.25

Sq.Mt.  On  various  terms  and  conditions,  some  of  the

relevant terms are as under :

I. Plot No. E-36 will  get transferred in the

name of Goldendreams.

II. IT  Park  Project  would  comprise  a  total

land of 62 Acres, out of which 60% would be

for IT purposes, and the balance 40% would be

for residential and commercial use.
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III. Goldendreams  would  execute

Development  Agreement  in  favour  of  a  Joint

Venture Company to be formed by Plaintiff and

Ajanta for residential development only.

IV. The said joint venture shall be entitled to

develop  the  suit  property  admeasuring

17,066.25  Sq.Mt.  (i.e.  4.21  acres)  having  1.5

FSI i.e. about 23,000 Sq.Mt.

VII. Plaintiff  along  with  Ajanta  would  be

required to pay a total sum of Rs.6 crores under

the  said  MOU  comprising  of  3  installments

(a)  Rs.1  crore  payable  by  January  2010

(b)  Rs.2.50 crores payable by February 2010

and  (c)  Rs.2.50  crores  payable  on  receipt  of

construction  permission,  before  that

Goldendreams  will  obtain  conversion  order

from industrial use to residential use.

VIII. The balance consideration of Rs.29 crores

for the development rights of the suit property

would be payable from advances and booking

amount for flats to the extent of 40% thereof till

payment  of  Rs.29  crores  and  the  balance

amount to be utilized for construction. 
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XII. All  internal  Development  Work  like

internal roads, compound, water line, drainage

line, and all common amenities and facilities for

the  residential  scheme  were  to  be  built  by

plaintiff i.e. Old. Plot No. E-36 B and now Plot

No. E-16/1.

XIII. Ajanta will obtain MIDC permissions and

sanction building permission for residential use

and all legal formalities.

XV. Amenity, clubhouse area of 25,000-30,000

Sq.Ft.  in  Plot No. E-18 IT Park will  be jointly

owned  by  the  JV  company  of  Plaintiff  and

Ajanta, Land Cost-Free-construction cost by the

Plaintiff for residential Plot No. E-36 B (Now E-

36/1) and additional members for use facility to

be decided jointly.

14] On  perusal  of  the  plaint,  it  reveals  that,  the

plaint is filed for specific performance of the contract on the

basis of MoU dated 26.12.2009. As per the said MoU, the

defendant  no.1  agreed  to  give  property  Plot  No.  E-36-1

admeasuring 17000.00 (17,066.25) sq.mt. situated at MIDC

Chikalthana,  Aurangabad Tq.  & Dist.  Aurangabad for  the
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development to the plaintiff and accordingly the defendant

no.1  accepted  the  amount  of  Rs.5,92,55,000/-  but  the

defendant  no.1  failed  to  discharge  his  obligations  as  per

MOU. Therefore, the plaintiff filed a present suit for specific

performance. 

15] The defendant nos.9 to 11 filed an application

under Section 2 (c) (i), (vi), (vii), (xi) and Explanation (a)

of Commercial Court Act, 2015 read with Order VII Rule 10

and 11 of the CPC for return of plaint. The trial Court by

impugned order has returned the plaint for filing the same

before the Commercial Court.  

16] The trial Court has held at para no.18 as under :

18] Gone  the  pleading of  the  plaintiff,  also gone
through the documents filed along with list Exh.4 at
Sr.No.7  i.e.  the  terms  of  memorandum  of
understanding which  clearly  goes  to  show that,  the
said MOU is executed in respect of the suit property
for  the  purpose  of  the  execution  of  development
agreement in favour of the joint venture Company to
be formed for  residential  development  only.  On the
perusal  of  the  contents  of  MOU dated 26.12.200 it
clearly goes to show that, the consideration involved
in the said transaction is of Rs.35 Cr. The MOU on the
face of it shows that, it is development agreement for
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the construction in favour of Joint Venture Company.
The transaction involved in MOU comes within the
purview of Commercial Dispute defined under clause
(c)  of  Section  2  sub-section  1  of  The  Commercial
Court Act, 2015. The term development includes the
construction  also.  The  MOU  shows  that,  it  is
construction  contract  of  building  and therefore  it  is
covered  under  sub-clause  (vi)  of  clause  (c)  of  the
Section 1 of the Act, therefore, it is not necessary to
go through the provisions of Sub-Rule (vii) of clause
(c) of Section 2 (1) of The Commercial Courts Act,
2015….

17] The  trial  Court  held  that  the  MOU  dated

26.12.2009  is  a  “construction  contract”  of  building  and

therefore is covered in sub-clause (vi) of Section 2 (1) (c) as

it  relates  to  construction  and  infrastructure  contracts,

including tenders.  Clause (vi) of Section 2 (1) (c) reads as

under : 

(vi) construction  and  infrastructure  contracts,
including tenders;

18] The  Hon’ble  Supreme  Court  in  the  case  of

Sushil Kumar Agarwal Vs. Meenakshi Sadhu & ors. reported

in MANU/SC/1144/2018 [equivalent : [2019] 2 SCC 241]

has  explained  what  are  the  different  development
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agreements and also when a development agreement can be

called a ‘construction contract’  and as held at para no.16

and 17 as under :

16. The expression  "development  agreement"  has
not been defined statutorily. In a sense, it is a catch-all
nomenclature  which  is  used  to  be  describe  a  wide
range of  agreements  which  an  owner of  a  property
may  enter  into  for  development  of  immovable
property.  As  real  estate  transactions  have  grown  in
complexity,  the  nature  of  these  agreements  has
become  increasingly  intricate.  Broadly  speaking,
(without  intending  to  be  exhaustive),  development
agreements may be of various kinds:

(i) An agreement may envisage that the  owner
of the immovable property engages someone to
carry  out  the  work  of  construction  on  the
property for monetary consideration. This is a
pure construction contract;

(ii)  An  agreement  by  which  the  owner  or  a
person  holding  other  rights  in  an  immovable
property grants rights to a third party to carry
on development for  a monetary consideration
payable by the developer to the other. In such a
situation,  the  owner  or  right  holder  may  in
effect  create  an  interest  in  the  property  in
favour  of  the  developer  for  a  monetary
consideration;

(iii) An agreement where the owner or a person
holding  any  other  rights  in  an  Immovable
property grants rights to another person to carry
out  development.  In  consideration,  the
developer  has  to  hand  over  a  part  of  the
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constructed area to the owner. The developer is
entitled  to  deal  with  the  balance  of  the
constructed area. In some situations, a society
or similar other association is formed and the
land  is  conveyed  or  leased  to  the  society  or
association;

(iv) A development agreement may be entered
into  in  a  situation  where  the  immovable
property is occupied by tenants or other right
holders.  In  some  cases,  the  property  may  be
encroached upon. The developer may take on
the  entire  responsibility  to  settle  with  the
occupants  and  to  thereafter  carry  out
construction; and

(v) An owner may negotiate with a developer
to develop a plot of land which is occupied by
slum dwellers and which has been declared as a
slum.  Alternately,  there  may  be  old  and
dilapidated buildings which are occupied by a
number of occupants or tenants. The developer
may undertake to rehabilitate the occupants or,
as  the  case  may  be,  the  slum  dwellers  and
thereafter  share  the  saleable  constructed  area
with the owner.

When a pure construction contact is entered into, the
contractor  has  no  interest  in  either  the  land  or  the
construction which is carried out. But in various other
categories of development agreements, the developer
may  have  acquired  a  valuable  right  either  in  the
property or in the constructed area. The terms of the
agreement  are  crucial  in  determining  whether  any
interest has been created in the land or in respect of
rights in the land in favour of the developer and if so,
the nature and extent of the rights.
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17.  In a construction contract,  the contractor has no
interest in either the land or the construction carried
out on the land. But, in other species of development
agreements,  the  developer  may  have  acquired  a
valuable right either in the property or the constructed
area. There are various incidents of ownership of in
respect  of  an  immovable  property.  Primarily,
ownership imports  the right of exclusive possession
and the enjoyment of the thing owned. The owner in
possession  of  the  thing  has  the  right  to  exclude  all
others from its possession and enjoyment. The right to
ownership of a property carries with it the right to its
enjoyment, right to its access and to other beneficial
enjoyments  incidental  to  it.  (B.  Gangadhar  v.  BG
Rajalingam  MANU/SC/0212/1996  :  (1995)  5  SCC
239  at  para  6).  Ownership  denotes  the  relationship
between a person and an object forming the subject
matter of the ownership. It consists of a complex of
rights,  all  of  which  are  rights  in  rem,  being  good
against  the  world  and  not  merely  against  specific
persons.  There  are  various  rights  or  incidents  of
ownership  all  of  which  need  not  necessarily  be
present  in  every  case.  They may include  a  right  to
possess, use and enjoy the thing owned; and a right to
consume,  destroy  or  alienate  it.  (Swadesh  Ranjan
Sinha  v.  Haradeb  Banerjee  MANU/SC/0305/1992  :
(1991)  4  SCC  572).  An  essential  incident  of
ownership  of  land  is  the  right  to  exploit  the
development, potential to construct and to deal with
the  constructed  area.  In  some  situations,  under  a
development agreement, an owner may part with such
rights to a developer. This in is essence is a parting of
some of the incidents of ownership of the immovable
property. There could be situations where pursuant to
the grant of such rights, the developer has incurred a
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substantial  investment,  altered  the  state  of  the
property  and  even  created  third  party  rights  in  the
property or the construction carried out to be carried
out.  There  could  be  situations  where  it  is  the
developer who by his efforts has rendered a property
developable  by taking steps in law. In development
agreements of this nature, where an interest is created
in  the  land or  in  the  development  in  favour  of  the
developer,  it  may  be  difficult  to  hold  that  the
agreement  is  not  capable  of  being  specifically
performed.  For  example,  the  developer  may  have
evicted or settled with occupants, got land which was
agricultural  converted  into  non-agricultural  use,
carried out a partial development of the property and
pursuant to the rights conferred under the agreement,
created third party rights in favour of flat purchasers
in the proposed building. In such a situation, if for no
fault of the developer, the owner seeks to resile from
the  agreement  and  terminates  the  development
agreement,  it  may  be  difficult  to  hold  that  the
developer is not entitled to enforce his rights. This of
course is dependent on the terms of the agreement in
each  case.  There  cannot  be  a  uniform  formula  for
determining  whether  an  agreement  granting
development rights can be specifically enforced and it
would depend on the nature of the agreement in each
case and the rights created under it.

19] The Hon’ble Supreme Court in the above case of

Sushil Kumar Agarwal has held that in a pure ‘construction

contract’, the contractor has no interest in either the land or

the construction which is carried out. But in various other

categories of development agreements, the developer may
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have acquired a valuable right either in the property or in

the constructed area and the terms of the agreement are

crucial  in  determining  whether  any  interest  has  been

created in the land or  in respect  of  rights in the land in

favour of the developer and if so, the nature and extent of

the rights.  

20] Applying above principles to the facts pleaded

in the plaint,  and in  terms of the MOU,  the plaintiff  get

rights in the property of the Vendor [defendant] by paying

consideration. The plaintiff has made part payment [Rs.5.6

crores]  towards  the  property  development  [permissions

etc.] and the balance payment is to be made post receipt of

booking amount towards sale of the developed property to

the  prospective  buyers.  On  making  payment  of  Rs.5.6

crores,  the  plaintiff  creates  right  in  the  property.  On

development, the plaintiff gets right to sell the suit property

of  the  vendor.  The  MOU  dated  26.12.2009  cannot  be

termed as an ‘construction contract’. On implementation of

the  MOU  the  vendor  does  not  retain  right  in  the  suit
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property but it is transferred to the plaintiff / prospective

buyers. The Defendant / vendor get consideration amount

of  Rs.35  crores,  the  vendor  receives  consideration  and

looses  right  over  land.  The  plaintiff  is  not  a  ‘contractor’

engaged to carry out defendants “building construction”. It

is  the  plaintiff,  who  has  paid  the  consideration  and  the

defendant  does  not  pay  for  construction  work  retaining

control over suit property under the MOU. By no stretch of

imagination, the MOU dated 26.12.2009 can be said to be a

simple  ‘construction  contract’.  Since  interest  in  land  is

created in the suit land in favour of the plaintiff, there is no

claim  in  the  plaint  for  simplicitor  ‘construction  work’

undertaken.  

21]  The  trial  Court  has  also  held  that  it  is  a

development  agreement,  so  also,  on  perusal  of  the

agreement / MOU dated 26.12.2009, it is also obvious that

it is primarily a development agreement or an agreement to

be executed in respect of the suit property for the purposes

of execution of development agreement. Thus, the suit for
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specific performance of MOU dated 26.12.2009 has to be

tested in terms of Section 2 (1) (c) (vii) of the Commercial

Courts Act and not with reference to Section 2 (1) (c) (vi)

to  ascertain  whether  the  suit  for  specific  performance  of

MOU comes within the purview of ‘Commercial dispute’. 

Clause  (vii)  of  Section  2  (1)  (c)  of  the

Commercial Courts Act, 2015, which reads as under : 

(vii) agreements  relating  to  immovable  property
used exclusively in trade or commerce;

 

22] The  trial  Court  has  erroneously  analyzed  the

plaint with reference to clause (vi) of Section 2 (1) (c) of

the Act. The plaint has to be analyzed from the conspectus

clause (vii) of Section 2 (1) (c) of the Commercial Courts

Act,  2015  to  ascertain  whether  the  dispute  involves  a

“commercial  dispute”.  The Supreme Court  in  the  case  of

Ambalal Sarabhai Enterprises Ltd. V. K.S.Infraspace LLP and

another reported  in  2019  STPL  11111  SC [equivalent  :

[2020] 15 SCC 585] has held as para no.38 as under : 

38. A dispute relating to immovable property per se
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may not be a commercial dispute. But it  becomes a
commercial dispute, if it falls under sub-clause (vii) of
Section  2  (1)  (c)  of  the  Act  viz.  “the  agreements
relating  to  immovable  property  used  exclusively  in
trade or commerce”. The words “used exclusively in
trade or commerce” are to be interpreted purposefully.
The  word  “used”  denotes  “actually  used”  and  it
cannot be either “ready for use” or “likely to be used”
or “to be used”. It should be “actually used”. Such a
wide interpretation would defeat the objects of the Act
and the fast tracking procedure discussed above.

23] Every  dispute  relating  to  immovable  property

may not be per se a commercial dispute and in the instant

case the plaint and the MOU needs to examine in order to

ascertain  whether  the  dispute  involved  is  a  “commercial

dispute” with reference to Clause (vii) of Section 2 (1) (c)

of the Commercial Courts Act, 2015. As such, the impugned

order dated 04.05.2023 passed by the 8th Joint Civil Judge

Senior Division, Aurangabad below Exh.36 in Special Civil

Suit  No.162  of  2023  is  quashed  and  set  aside  and  the

matter  is  remanded  back  to  the  trial  Court  for  deciding

afresh the application under Order 7 Rule 10 and 11 of the

Civil  Procedure  Code  read  with  Section   3  of  the

Commercial Act. 



34
34.23AO

24] Section 6 of the Commercial Courts Act, 2015,

uses  words  ‘shall’ have  jurisdiction  to  try “all  suits and

applications relating to a commercial dispute of a Specified

Value” are to be tried by Commercial Court. Thus, if the suit

in the instant case falls within clause (vii) of Section 2 (1)

(c)  of  the  Commercial  Courts  Act,  2015,  the  trial  Court

would be entitled to return plaint for filing the same before

the appropriate Court. Since the Commercial Courts, under

Section  6  of  the  Commercial  Courts  Act  “shall”  have

jurisdiction to try ‘all suits’ relating to ‘Commercial disputes’

of specified value, ordinary civil courts jurisdiction would be

impliedly barred to entertain the same.  

25] Under section 9 of the Civil Procedure Code, the

Civil  Court  has  the  jurisdiction  to  try  all  suits  of  a  civil

nature, except those in respect of which the jurisdiction is

barred either expressly or impliedly by a specific provision

of law. [Dhulabai Vs. State of M.P., AIR 1969 SC 78]. The

Civil Courts jurisdiction cannot be said to be alternative to
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Commercial  Courts  leaving  it  to  the  election  of  suitor

concerned to choose his remedy either before the ordinary

Civil Court or the Commercial Court. Section 15 provides

for transfer of all the pending suits relating to commercial

disputes  to  commercial  Courts  [on  constitution  of

commercial  courts].  Section  15  (5)  of  the  2015  Act,

provides  for  transfer  of  suits  of  commercial  disputes

pending before civil court on an application of either of the

parties to the suits involving commercial disputes. Thus, it is

clear from reading of Section 6 of the 2015 Act that the

plaintiff does not have a choice of alternative forum and all

suits relating to commercial disputes has to be adjudicated

before the commercial courts once established.  

26]  The impugned order dated 04.05.2023 passed

by  the  8th Joint  Civil  Judge  Senior  Division,  Aurangabad

below  Exh.36  in  Special  Civil  Suit  No.162  of  2023  is

quashed  and  set  aside.  With  the  above observations,  the

matter  stands remanded back to the trial  Court  for  fresh

adjudication of application under Order VII Rule 10 and 11
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of  Civil  Procedure  Code  read  with  Section  3  of  the

Commercial  Courts  Act,  2015.  Appeal  from Order  stands

disposed of accordingly. 

27] Parties  to  appear  before  the  trial  Court  on

30.11.2023 so as to enable the trial Court to proceed with

the matter. Suit stands restored. 

28] In  view  of  disposal  of  Appeal  from  Order,

pending Civil Application, if any, does not survive and the

same stands disposed of. 

[ARUN R. PEDNEKER]
    JUDGE

DDC


