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1. Learned counsel for the petitioners contends that the petitioners are 

entitled to bail, in view of contravention of Section 41B of the Code of 

Criminal Procedure as well as in view of the fact that a co-accused on 

similar footing was released on bail by an order dated August 17, 2023. 

2. Learned counsel appearing for the State opposes the prayer for bail and 

submits that the petitioners are not on equal footing as the co-accused, 

who was enlarged on bail by the co-ordinate Bench.  In the said case, the 

co-accused was a lady and there was a misconception on the part of the 

Investigating Officer that a lady police officer should sign the 

memorandum of arrest since the team was raiding a lady, which vitiated 

the arrest in the perception of the co-ordinate Bench within the 

contemplation of Section 41B of the Code of Criminal Procedure. 

3. However, in the case of the present petitioners, an independent witness 

duly signed the memo of arrest and, as such, the provision of Section 

41B of the Code of Criminal Procedure were duly complied. 



 2 

4. We find that the petitioners are in custody for 110 days only and the 

yardsticks which were the basis of grant of bail to the co-accused do not 

apply to the present petitioners in view of the discussions made above.   

5. Hence, the ground of parity is not applicable to the petitioners and, as 

such, the presumption under Section 37 of the NDPS Act operates in the 

present case.  

6. Accordingly, CRM (NDPS) 747 of 2023 is dismissed. 

 

     (Sabyasachi Bhattacharyya, J.) 
 
 

 
                   (Uday Kumar, J.) 


