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Siddhartha Roy Chowdhury, J.: 
 
 

1.  For the sake of convenience and brevity this Court proposes to 

dispose of both the revisional applications by a common judgement. 

C.O. 900 of 2022 impeaches the order no. 26 dated 7th January, 2022 

passed by learned Judge, Commercial Court at Rajarhat, North 24 

Parganas in Money Suit No. 32 of 2019. 

2.  By the impugned order learned Trial Court was pleased to reject the 

application under Section 151 of the Code of Civil Procedure filed by the 

defendant seeking order “for removal of the case record from ex parte 

board after condoning the latches” and further observing that the 

defendants entered into appearance after the elapse of time to file 
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written statement, learned Trial Court, taking into consideration the 

provision of Order V Rule 1 (1) of the Code of Civil Procedure posted the 

suit for ex parte hearing on 14th March, 2022. 

3.  On 14th March, 2022 the defendant entered into appearance and 

sought for adjournment with further prayer before the learned Trial 

Court to take up the petition under Order VII Rule 11 of the Code of 

Civil Procedure, filed by the defendant, before the ex parte hearing of 

the suit. Learned Trial Court rejected the petition for adjournment, took 

written notes of argument filed by the plaintiff and posted the suit for 

further ex parte hearing on 21st April, 2022, with liberty to the 

defendant to file written notes of argument. This order no. 27 passed on 

14th March, 2022 is the subject matter of CO 904 of 2022. 

4.  For the sake of convenience the parties will be referred to as they 

were arrayed before the learned Trial Court. 

5.  Briefly stated, the plaintiff filed the Money Suit against the 

defendant, claiming decree for Rs. 9,01,8,185/- together with interest @ 

18% per annum among other relief. The suit was registered as Money 

Suit No. 29 of 2018 before the learned Civil Judge (Senior Division) 2nd 

Court, Barasat. Pursuant to the notification no. 4282A dated 2nd July, 

2019 of the High Court at Calcutta, the said suit was transferred to the 

learned Commercial Court at Rajarhat on 3rd July, 2019 and was re-

numbered as Money Suit No. 32 of 2019. 

6.  Summon was served upon the defendant in due course of time and 

the defendant with a mind to contest the claim of the plaintiff engaged 

an advocate to take steps in the proceeding. But the learned advocate 

lost the brief while shifting the chamber and the clerk of learned 
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Advocate also lost track of the matter and could not follow up the 

proceeding. When the defendant came to know that no step was taken 

by the learned Advocate, the defendant engaged another lawyer 

sometime in June, 2019 and instructed him to take appropriate steps. 

7.  Due to advent of pandemic Covid-19 no effective step, however, could 

be taken and learned Commercial Court vide its order dated 20th 

September, 2019 was pleased to fix the suit for ex parte hearing. 

8.  It is contended by the defendant that the suit was transferred on 3rd 

July, 2019 to the learned Commercial Court at Rajarhat but no notice 

was served upon the defendant, in the month of July, 2021 the 

defendant could trace out the suit and its status. 

9.  Immediately thereafter the defendant entered into appearance, filed 

an application before the learned Commercial Court seeking effectively 

an appropriate order to contest the suit and also filed an application 

under Order VII Rule 11 of the Code of Civil Procedure for rejection of 

the plaint of the suit. The said application was taken up for hearing and 

on 7th January, 2022 the prayer was rejected, suit was posted for ex 

parte argument on 14th March, 2022. On 14th March, 2022, the 

defendant prayed for an adjournment and also for posting the petition 

under Order VII Rule 11 of the Code of Civil Procedure for hearing. 

Learned Trial Court, however, held that the suit since was posted for ex 

parte hearing the petitioner was not competent to file application under  

Order VII Rule 11 of the Code of Civil Procedure, it was vexatious and 

not maintainable in law. 

10. Mr. Saptangsu Basu, learned Senior Counsel representing the 

defendant, assailing the orders submits that learned Trial Judge failed 
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to exercise the jurisdiction vested under Order IX Rule 7 of the Code of 

Civil Procedure. According to Mr. Basu, the defendant when appeared 

before the learned Commercial Court, learned Court ought to have 

allowed the defendant to contest the suit, at least to participate in the 

proceeding from that very stage, instead of posting the suit for ex parte 

hearing. There was lack of fair play and learned Commercial Court 

failed to adhere to the principle of natural justice.  

11. The suit was filed before the Civil Judge (Senior Division), 2nd Court, 

Barasat. The Hon’ble High Court proclaimed the date of inauguration of 

the Commercial Court by the Hon’ble the Chief Justice vide notification 

no. 4282-A dated 2nd July, 2019 but it was not notified that the suit 

being Money Suit No. 79 of 2018 would be transferred to the 

Commercial Court. 

12. It is further adverted by Mr. Basu that though learned Commercial 

Court had no obligation to issue notice under Order V Rule 1 of the 

Code of Civil Procedure but in absence of any specific statutory 

mandate, in the interest of fair play learned Commercial Court ought to 

have notified the defendant about the date when learned Court would 

proceed with the case in terms of Section 15 of the Commercial Courts 

Act, 2015 or learned Civil Judge (Senior Division) 2nd  Court, Barasat 

ought to have notified the defendant that the suit would be transferred 

to the Commercial Court. In support of his contention Mr. Basu places 

his reliance on a judgement of Hon’ble Apex Court in REENA SADH VS. 

ANJANA ENTERPRISES reported in (2008) 12 SCC 589, in the said 

judgement Hon’ble Apex Court held :- 
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“23. ……. In the absence of a notice, we do not see any 

justification to pass the ex-parte decree and, therefore, we are of 

the clear opinion that both the courts below have erred in 

rejecting the application under Order IX Rule 13. In our opinion 

the non service of the notice was a sufficient reason to set aside 

the decree against the defendant no.3 (appellant herein).” 
 

13. Mr. Basu, learned Senior Counsel relies upon the judgement of 

Hon’ble Supreme Court in Raj Process Equipments & Systems Pvt. 

Ltd. & Ors. vs. Honest Derivatives Pvt. Ltd. reported in 2022 SCC 

OnLine SC 1877 and also the judgement in Manish Bhattacharyya 

& Anr. vs. Suprabhat Bhattacharyya passed by Hon’ble Division 

Bench of this Court reported in (2014) 2 Cal LJ 604.  

14. It is further contended by Mr. Basu that the Commercial Courts Act, 

2015, since does not expressly prohibit the learned Court to issue 

notice unlike summon under Order V Rule 1 of the Code of Civil 

Procedure, learned Trial Court should have followed the principle of 

natural justice. To buttress his point Mr. Basu places his reliance upon 

the judgement of Hon’ble Supreme Court in the case of STATE BANK 

OF INDIA & AMP; ORS. VS. RANJIT KUMAR CHAKRABORTY & AMP; 

ORS. reported in (2018) 12 SCC 807 wherein it is held :-  

“It is now settled principle that where ever the Rule is silent, the 

principle of natural justice shall be read in it.”  
 

15. Refuting the submission of Mr. Basu, Mr. Debnath Ghosh, learned 

Counsel for the plaintiff submits that the plaintiff filed Money Suit on 

6th April, 2018 and summon was served on the petitioner/defendant on 

19th May, 2018. 17th August, 2018 was fixed for filing written 

statement. Then again on 24th January, 2019 summon was issued 
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upon the defendant and 24th April, 2019 was fixed for filing of written 

statement. But the defendant did not take step. 

16. In the meantime Notification No. 4282-A was published in the official 

gazette, regarding establishment of Commercial Court at Rajarhat to be 

inaugurated on 5th July, 2019. On that day Commercial Court at 

Rajarhat was inaugurated and pursuant thereto suits of commercial 

nature, pending before learned Civil Judges at Barasat were transferred 

to Commercial Court at Rajarhat. 

17. On 20th September when the suit was taken up for hearing by the 

learned Judge, Commercial Court the defendant was not present and 

the suit was posted for ex parte hearing. On 12th February, 2022 two 

witnesses of the plaintiff were examined, on 20th March, 2020 

restriction was imposed in view of the pandemic Covid-19. On 2nd 

August, 2021 the petitioner filed an application under Section 151 of 

the Code of Civil Procedure to take the suit off the ex parte board and 

on 7th January, 2022 the said application was dismissed by learned 

Commercial Court. The suit continued to remain on the ex parte board. 

In the month of April, 2022 the defendant filed revisional application 

under consideration. No stay was, however, granted. On 1st April, 2023 

the hearing was concluded before the learned Commercial Court and 

the suit is reserved for judgement. 

18. According to Mr. Ghosh, learned Counsel, the petitioner being the 

defendant did not file any application under Order IX Rule 7 of the Code 

of Civil Procedure which is the specific provision under the Code of Civil 

Procedure to seek relief in such a situation. The petitioner filed an 

application under Section 151 of the Code of Civil Procedure instead. It 
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is adverted that when there is a specific provision or remedy available 

under the Code of Civil Procedure, the petition under Section 151 of the 

Code of Civil Procedure could not have been pressed into service. In 

support of his contention Mr. Ghosh, learned Counsel places his 

reliance on RAMESWAR SARKAR VS. THE COLLECTOR, NADIA & 

AMP; ORS. reported in 2008 SCC OnLine Cal 398 wherein it is held :- 

“9. When there is a specific remedy available under the Code of 

Civil Procedure, it is settled law that an application under 

Section 151 of the Code of Civil Procedure is not maintainable.” 
 

19. It is further contended that proviso to Sub-Section 4 of Section 15 of 

the Commercial Courts Act, 2015 does not contemplate service of fresh 

notice on the parties as to the fact of transfer therefore, the learned 

Trial Court had no obligation to issue notice upon the petitioner. 

According to Mr. Ghosh, learned Counsel, the transfer of suit was 

effected by virtue of operation of law and with the publication of 

notification in the official gazette, transfer of suit is deemed to be known 

to all and ignorance of law cannot be an excuse to justify the inaction 

on the part of the defendant. To buttress his contention Mr. Ghosh 

places reliance upon a Full Bench decision of Hon’ble High Court of 

Judicature at Madras in K. JANARTAN & AMP; ANR. VS. R. THILAK 

KUMAR reported in (1992) 2 L.W. 505, wherein it is held :- 

“29. …. In the present case the transfer is not by any act of 

Court. The transfer is a statutory transfer pursuant to the 

provisions of Tamil Nadu Act 34 of 1980.  

Thus the statute by itself has transferred the suits from the date 

of the commencement of the Act. No party can plead ignorance of 

law or ignorance of the statute. Once the statute has transferred 
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the suit it is not open to the parties to the suit to assert that they 

had no notice of the transfer.” 
 

20. Mr. Ghosh, learned Counsel further argues that the defendant was 

never a vigilant litigant. The suit ought to have been posted for ex parte 

hearing before the learned Civil Judge (Senior Division) 2nd Court, 

Barasat, since the defendant neither filed the written statement nor 

there was any prayer for extension of time to file written statement by 

the defendant. Learned Commercial Court had rightly adhered to the 

provision of Civil Procedure Code and posted the suit for ex parte 

hearing taking into consideration the fact that the defendant despite 

service of notice failed to file written statement within time fixed by 

learned Civil Judge (Senior Division) 2nd Court, Barasat. 

21. In Commercial Court, it is contended by Mr. Ghosh, the prescribed 

time limit to file written statement is 120 days. Therefore, learned 

Commercial Court had no other option but to fix the suit for ex parte 

hearing. Even after appearing before the learned Commercial Court 

defendants neither filed any application in consonance with the Order 

IX Rule 7 of the Code of Civil Procedure nor any petition was filed 

seeking leave to allow the defendant to participate in the proceeding. 

22. To buttress his point Mr. Ghosh, learned Counsel places his reliance 

in the judgement of Hon’ble Apex Court in ATCOM TECHNOLOGIES 

LIMITED VS. Y.A. CHUNAWALA AND CO. & AMP; ORS. reported in 

(2018) 6 SCC 639, wherein it is held :- 

“21. In such a situation, onus upon the defendant is of a higher 

degree to plead and satisfactorily demonstrate a valid reason for 

not filing the written statement within thirty days. When that is 

a requirement, could it be a ground to condone delay of more 
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than 5 years even when it is calculated from the year 2009, only 

because of the reason that Writ of Summons were not served till 

2009? 

22. We fail to persuade ourselves with this kind of reasoning 

given by the High Court in condoning the delay, thereby 

disregarding the provisions of Order VIII Rule 1 of the Code of 

Civil Procedure, 1908 and the spirit behind it. This reason of the 

High Court that delay was condoned ‘by balancing the rights 

and equities’ is far- fetched and, in the process, abnormal delay 

in filing the written statement is condoned without addressing 

the  relevant factor, viz. whether the respondents had furnished 

proper and satisfactory explanation for such a delay. The 

approach of the High Court is clearly erroneous in law and 

cannot be countenanced. No doubt, the provisions of Order VIII 

Rule 1 of the Code of Civil Procedure, 1908 are procedural in 

nature and, therefore, hand maid of justice. However, that 

would not mean that the defendant has right to take as much 

time as he wants in filing the written statement, without giving 

convincing and cogent reasons for delay and the High Court has 

to condone it mechanically.” 
 

23. In the case of KAILASH VS. NANKHU & AMP; ORS. reported in 

(2005) 4 SCC 480 as relied upon by Mr. Ghosh, the Hon’ble Supreme 

Court held :- 

“42. Ordinarily, the time schedule prescribed by Order VIII, Rule 

1 has to be honoured. The defendant should be vigilant. No 

sooner the writ of summons is served on him he should take 

steps for drafting his defence and filing the written statement on 

the appointed date of hearing without waiting for the arrival of 

the date appointed in the summons for his appearance in the 

Court. The extension of time sought for by the defendant from 

the court whether within 30 days or 90 days, as the case may 

be, should not be granted just as a matter of routine and merely 

for asking more so, when the period of 90 days has expired. The 
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extension can be only by way of an exception and for reasons 

assigned by the defendant and also recorded in writing by the 

Court to its satisfaction. It must be spelled out that a departure 

from the time schedule prescribed by Order VIII, Rule 1 of the 

Code was being allowed to be made because the circumstances 

were exceptional, occasioned by reasons beyond the control of 

the defendant and such extension was required in the interest of 

justice, and grave injustice would be occasioned if the time was 

not extended.” 
 

24. Mr. Ghosh, learned Counsel also places his reliance upon the 

judgement of Hon’ble Apex Court in the case of Aditya Hotels (P) Ltd. 

vs. Bombay Swadeshi Stores Ltd. & amp; Ors. reported in (2007) 14 

SCC 431. 

25. Drawing my attention to the order sheet of learned Commercial 

Court, Mr. Ghosh, learned Counsel submits that after conclusion of 

hearing, when learned Trial Court has reserved the suit for judgement, 

the defendant woke up from slumber and started pursuing the 

revisional applications with an object in mind to frustrate the 

proceeding, which is not permissible. It is submitted that once the 

matter has been reserved for judgement, the defendant has no other 

option but to wait for the decree to be passed and, thereafter, to 

challenge the same in terms of the remedies available under the law. In 

this regard, Mr. Ghosh relies upon the judgement of Hon’ble Supreme 

Court in APSPDCL & AMP; ANR. VS. HNPCL & AMP; ANR. reported in 

(2022) 5 SCC 484, wherein it is held :- 

“94. In this respect, we will refer to the observations made by 

this Court in Arjun Singh v. Mohindra Kumarle, Though the issue 

involved in the said case is distinct than the issue involved in 
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the present case, we find that it will be apposite to seek 

guidance from the observations made by this Court, while 

construing the provisions of Order 9 and Order 20 of the Code of 

Civil Procedure Code, 1908 (“CPC”). The relevant extract reads 

thus: (AIR p. 1004. para 19) 

19.... In the present context when once the hearing  starts, 

the Code contemplates only two stages in the trial of the 

suit: (1) where the hearing is adjourned, or (2) where the 

hearing is completed. Where the hearing is completed the 

parties have no further rights or privileges in the matter 

and it is only for the convenience of the Court that Order 

20 Rule 1 permits judgment to be delivered after an 

interval after the hearing is completed. It would, therefore, 

follow that after the stage contemplated by Order 9 Rule 7 

is passed the next stage is only the passing of a decree 

which on the terms of Order 9 Rule 6 the Court is 

competent to pass. And then follows the remedy of the 

party to have that decree set aside by application under 

Order 9 Rule 13. There is thus no hiatus between the two 

stages of reservation of judgment and pronouncing the 

judgment so as to make it necessary for the Court to 

afford to the party the remedy of getting orders passed on 

the lines of Order 9 Rule 7. We are, therefore, of the 

opinion that the Civil Judge was not competent to 

entertain the application dated 31-5-1958 purporting to be 

under Order 9 Rule 7 and that consequently the reasons 

given in the order passed would not be res judicata to bar 

the hearing of the petition under Order 9 Rule 13 filed by 

the appellant.” (emphasis  supplied) 
 

26. Mr. Ghosh, learned Counsel also relies upon the judgement of 

Hon’ble Supreme Court in the case of ARJUN SINGH VS. MOHINDRA 

KUMAR & AMP; ORS. reported in AIR 1964 SC 993, wherein it is held 

:- 
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“18. ……. If, therefore the hearing was completed and the suit 

was not “adjourned for hearing”, Order IX. Rule 7 could have no 

application and the matter would stand at the stage of Order IX. 

Rule 6 to be followed up by the passing of an exparte decree 

making Rule 13 the only provision in order IX applicable ………” 
 

27. Mr. Ghosh, learned Counsel strenuously argues that the Commercial 

Courts Act, 2015 is enacted with the objective to ensure speedy 

disposal of high value commercial disputes and it prescribes the fast 

track procedure. Therefore a lethargic and inert defendant, has rightly 

been served. The defendant may not be allowed to set the clock back in 

the breach of the provisions and laudable object of Commercial Courts 

Act, 2015. 

28. It is further contended that Section 8 of the Commercial Courts Act 

envisages that no Civil Revisional Application or petition shall be 

entertained against any interlocutory order of a Commercial Court. The 

defendant in the garb of an application under Article 227 of the 

Constitution of India, is effectively trying to invoke the revisional 

jurisdiction as laid down under Section 115 of the Code of Civil 

Procedure. Therefore, this Court requires to impose self restraint in 

exercising the jurisdiction conferred under Article 227 of the 

Constitution of India. To buttress his contention Mr. Ghosh, learned 

Counsel places his reliance on the judgement of Hon’ble Apex Court in 

SURYA DEV RAI VS. RAM CHANDEA RAI & AMP; ORS. reported in 

(2023) 6 SCC 675, wherein it is held  :- 

“26. In order to safeguard against a mere appellate or revisional 

jurisdiction being exercised in the garb of exercise of supervisory 

jurisdiction under Article 227 of the Constitution, the courts have 
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devised self-imposed rules of discipline on their power. 

Supervisory jurisdiction may be refused to be exercised when an 

alternative efficacious remedy by way of appeal or revision is 

available to the person aggrieved. The High Court may have 

regard to legislative policy formulated on experience and 

expressed by enactments where the legislature in exercise of its 

wisdom has deliberately chosen certain orders and proceedings 

to be kept away from exercise of appellate and revisional 

jurisdiction in the hope of accelerating the conclusion of the 

proceedings and avoiding delay and procrastination which is 

occasioned by subjecting every order at every stage of 

proceedings to judicial review by way of appeal or revision. So 

long as an error is capable of being corrected by a superior court 

in exercise of appellate or revisional jurisdiction, though 

available to be exercised only at the conclusion of the 

proceedings, it would be sound exercise of discretion on the part 

of the High Court to refuse to exercise the power of 

superintendence during the pendency of the proceedings. 

However, there may be cases where but for invoking the 

supervisory jurisdiction, the jurisdictional error committed by the 

inferior court or tribunal would be incapable of being remedied 

once the proceedings have concluded.” 
 

29. Reliance is also placed in the case of BLACK DIAMOND 

TRACKPARTS PVT. LTD. & AMP; ANR. VS. BALCK DIAMOND 

MOTORS PVT. LTD. reported in 2021 SCC OnLine Del 3946, wherein 

it is held :- 

“31.We are of the view that once the Commercial Courts Act has 

expressly barred the remedy of a revision application under 

Section 115 of the CPC, with respect to the suits within its ambit, 

the purpose thereof cannot be permitted to be defeated by 

opening up the gates of Article 227 of the Constitution of India. 

The scope and ambit of a petition under Article 227 is much 
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wider than the scope and ambit of a revision application under 

Section 115 of the CPC; whatever can be done in exercise of 

powers under Section 115 of the CPC, can also be done in 

exercise of powers under Article 227 of the Constitution. 

Allowing petitions under Article 227 to be preferred even against 

orders against which a revision application under Section 115 

CPC would have been maintainable but for the bar of Section 8 

of the Commercial Courts Act, would nullify the legislative 

mandate of the Commercial Courts Act. Recently, in Deep 

Industries Limited v. Oil and Natural Gas Corporation Limited 

(2020) 15 SCC 706, in the context of petitions under Article 227 

of the Constitution of India with respect to orders in an appeal 

against an order of the Arbitral Tribunal under Section 17 of the 

Arbitration &amp; Conciliation Act, 1996, it was held that if 

petitions under Article 226/227 of the Constitution against 

orders passed in appeals under the Arbitration Act were 

entertained, the entire arbitral process would be derailed and 

would not come to fruition for many years. It was observed that 

though Article 227 is a constitutional provision which remains 

untouched by an non- obstante Clause 5 of the Arbitration Act 

but what is important to note is that though petitions can be filed 

under Article 227 against judgments allowing or dismissing First 

Appeals under the Arbitration Act, yet the High Court would be 

extremely circumspect in interfering with the same taking into 

account the statutory policy, so that interference is restricted to 

orders which are patently lacking in inherent jurisdiction. Thus, 

though we are of the view that gates of Article 227 ought not to 

be opened with respect to orders in commercial suits at the level 

of the District Judge against which a revision application under 

CPC was maintainable but which remedy has been taken away 

by the Commercial Courts Act, but abiding by the judgments 

aforesaid, hold that it cannot be said to be the law that 

Jurisdiction under Article 227 is completely barred. However the 

said jurisdiction is to be exercised very sparingly and more 
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sparingly with respect to orders in such suits which under the 

CPC were revisable and which remedy has been taken away by 

a subsequent legislation .e. the Commercial Courts Act, and 

ensuring that such exercise of jurisdiction by the High Court 

does not negate the legislative intent and purpose behind the 

Commercial Courts Act and does not come in the way of 

expeditious disposal of commercial suits.” 
 

30. In a bid to distinguish the judgements relied upon by Mr. Basu, 

learned Senior Counsel for the defendant, Mr. Ghosh, learned Counsel 

submits that in Raj Process Equipments and Systems Private Limited 

(supra) defendant had failed to file the written statement within time 

and filed an application for condonation of delay and prayed for an 

order to take the written statement on record. In this case at hand, no 

such application was filed, even the defendants did not express 

readiness to file written statement. 

31. In Manish Bhattacharyya (supra) application under Order VII Rule 11 

of the Code of Civil Procedure was filed before the suit was posted for ex 

parte hearing and for that no written statement was filed. But in the 

case at hand the defendant filed the application under Order VII Rule 

11 of the Code of Civil Procedure after the suit was posted for ex parte 

hearing.  In Reena Shad (supra) the Court before which the matter was 

transferred, had the obligation to issue notice in view of specific rule 

framed and made applicable to the Courts in Delhi, but no such rule is 

holding the field in West Bengal. Mr. Ghosh concludes his argument 

with a prayer for dismissal of the revisional applications. 

32. From the attending facts of the case it is admitted that the suit was 

filed on 6th April, 2018. 20th September, 2019 was fixed for hearing on 
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service of summons. On that date the record of the suit was placed 

before the learned Judge, Commercial Court at Rajarhat and learned 

Judge, Commercial Court was pleased to hold that summons were 

served upon the defendants and he was further pleased to fix 7th 

November, 2019 for ex pate hearing of the suit. On 7th November and, 

thereafter, 11th December, 2019 the hearing was adjourned and 4th 

January, 2020 was fixed for ex parte hearing. On that date one witness 

was examined as P.W. 1 and 31st January, 2020 was fixed for ex parte 

argument. Again on 12th February, 2020 P.W. 1 and P.W. 2 were 

examined and 20th February, 2020 was fixed for ex parte argument. The 

suit was adjourned at the behest of plaintiff on different dates till 17th 

May, 2021, when the plaintiff did not take any steps. 

33. On 2nd August, 2021 the case record was put up by a petition along 

with application under Section 151 of the Code of Civil Procedure filed 

by the defendants seeking order to take the suit off the ex parte board. 

Learned Counsel for the defendant no. 1 filed a fresh Vakalatnama and 

the suit was posted for hearing on 10th August but the record was taken 

up on 11th August, 2021. On that date the defendant no. 1 also filed an 

application under Order VII Rule 11 of the Code of Civil Procedure 

which was taken on record after couple of adjournments, on 25th 

November, 2021 the petition filed on behalf of the defendant was taken 

up for hearing and on 7th January, 2022 learned Trial Court passed the 

order no. 26 which is under challenge. On 14th March, 2022 an 

application was filed for taking up the petition under Order VII Rule 11 

of the Code of Civil Procedure before the hearing of the suit ex parte. 

Learned Trial Court vide order no. 27 dated 14th March, 2022 rejected 
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the application filed by the defendant seeking adjournment and directed 

the plaintiff to file written notes of argument on 21st April, 2022. 

Learned Trial Court fixed the date for further argument ex parte. At the 

same time liberty was also given to the defendant to file written notes of 

argument. 

34. From the attending facts of the case it is admitted the suit was filed 

on 6th April, 2018 before the learned 2nd Court of Civil Judge (Senior 

Division), Barasat. The regular Court being Civil Judge (Senior 

Division), 2nd Court, Barasat did not ascertain the service of summon 

upon the defendant. The suit got transferred to the Commercial Court 

at Rajarhat. Learned Judge, Commercial Court on 20th September, 

2019 ascertained that summon was duly served upon the defendant, 

but did not dispose of the suit ex parte on that day though the 

defendant failed to appear before the Court. 

35. There was an order of adjournment and hearing of the suit was 

deferred on different dates and 7th November, 2019 was fixed for ex 

parte hearing of the suit when the hearing did not take place and after 

series of adjournments on 4th January, 2020 the witness was examined 

as P.W. 1 and 31st January, 2020 was fixed for ex parte argument. 

36. Again there was adjournment and on 10th February, 2020 two 

witnesses were examined as P.W. 1 and P.W. 2. Some documents were 

admitted as Exhibits-15 and 16.  

37. 20th February, 2020 was fixed for ex parte argument. Case was 

adjourned thereafter and 26th August, 2020 was fixed for ex parte 

argument, which was further adjourned to 10th August, 2021. 
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38. In the meantime, on 2nd August, 2021 the defendant entered into 

appearance by filing fresh Vakalatnama and a petition was also filed 

seeking order to take the suit off the peremptory board for ex parte 

hearing. On 7th February, 2022 the petition of the defendant was 

rejected and suit was posted for ex parte argument. Even after 

appearance of the defendant learned Commercial Court did not allow 

the defendant to take part in the proceeding. 

39. True it is the defendant in this case did not file any petition under 

Order IX Rule 7 of the Code of Civil Procedure. An application was filed 

under Section 151 of the Code of Civil Procedure. The petition, however, 

was not rejected on that technical ground.  

40. Learned Trial Court did not find sufficient reason or good cause to 

allow the prayer of the defendant. No opportunity was, therefore, given 

to the defendant to contest the suit by filing written statement. 

41. But learned Trial Court ought to have allowed the defendant to join 

the proceeding from the stage when he made his appearance. Instead 

thereof learned Trial Court proceeded with the ex parte hearing of 

argument, at the same time asked the defendant to file written notes of 

argument. This is in the breach of the Rule 7 of Order IX of the Code of 

Civil Procedure. 

42. Learned Trial Court could not have allowed the defendant to set the 

clock back but at the same time learned Trial Court had no reason to 

put the briddle on the defendant by posting the suit for ex parte 

hearing, even after taking the petition under Order VII Rule 11 of the 

Code of Civil Procedure on record. 
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43. It is rightly argued by Mr. Ghosh, learned Counsel for the plaintiff 

that the suit, commercial in nature with specified value is required to 

be transferred to Commercial Court in view of statutory mandate as laid 

down under Section 15 of the Commercial Courts Act, 2015. The 

substantive law, since does not prescribe the procedure for such 

transfer, it can only be effected, taking lumen from Order VII Rule 10 of 

the Civil Procedure Code. Therefore, notice to such transfer ought to 

have been given by the learned Trial Court upon the non-appearing 

party following the principle of natural justice. 

44. Even in the case of K. Janartan (supra), relied upon by Mr. Ghosh, 

notice of transfer was effected. 

“30.I made enquiries in the Office of the Registrar and found 

that a list of cases which were transferred by virtue of the 

statute was put up on the notice –board immediately after the 

passing of the Act and such a list was also published in the 

gazette………..” 
 

45. Code of Civil Procedure, does not encourage any proceeding to be 

conducted to the detriment of any party, in his absence. In order to 

appreciate the lis, in my view, it is expedient to consider the provision of 

Order IX Rule 1, 6 and 7 of the Code of Civil Procedure. The provisions 

as laid down under Order IX of the Code of Civil Procedure relates to 

the appearance of the parties to the suit, consequence for non-

appearance and remedy thereof. 

46. Rule 1 of Order IX requires the attendance of parties on the day fixed 

in the summon. 

47. Rule 1 of Order IX of the Code of Civil Procedure Code says :- 
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“Appearance of parties and consequence of non-appearance 1. 

Parties to appear on day fixed in summons for defendant to 

appear and answer.—On the day fixed in the summons for the 

defendant to appear and answer, the parties shall be in 

attendance at the Court-house in person or by their respective 

pleaders, and the suit shall then be heard unless the hearing is 

adjourned to a future day fixed by the Court.” 
 

48. Rule 6. Procedure when only plaintiff appears—  

“(1) Where the plaintiff appears and the defendant does not 

appear when the suit is called on for hearing, then—[163] [(a)] 

When summons duly served—if it is proved that the summons 

was duly served, the Court may make an order that the suit 

shall be heard ex parte.] (b) When summons not duly served—if 

it is not proved that the summons was duly serve, the Court 

shall direct a second summons to be issued and served on the 

defendant; (c) When summons served but not in due time—if it is 

proved that the summons was served on the defendant, but not 

in sufficient time to enable him to appear and answer on the day 

fixed in the summons, the Court shall postpone the hearing of 

the suit to future day to be fixed by the Court, and shall direct 

notice of such day to be given to the defendant.  

(2) Where it is owing to the plaintiff’s; default that the summons 

was not duly served or was not served in sufficient time, the 

Court shall order the plaintiff to pay the costs occasioned by the 

postponement.” 
 

49. Rule 7. Procedure where defendant appears on day of adjourned 

hearing and assigns good cause for previous non-appearance—  

“Where the Court has adjourned the hearing of the suit ex-parte 

and the defendant, at or before such hearing, appears and 

assigns good cause for his previous non-appearance, he may, 

upon such terms as the Court directs as to costs or otherwise, be 
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heard in answer to the suit as if he had appeared on the day, 

fixed for his appearance.” 
 

50. Where the defendant fails or does not appear but the plaintiff 

appears, if the service of summon is proved, Court may proceed ex 

parte against the defendant and may pass the decree under Rule 6 of 

Order IX of the Code of Civil Procedure. 

51. The question that calls for consideration is what should be the 

implication of the order by which a suit is posted for ex parte hearing? 

Or in other words what does the expression ‘ex parte hearing’ convey? 

52. When on a date fixed for appearance of the defendant it is found that 

despite service of summon defendant fails to appear before the Court, 

Court may dispose of the suit ex parte.  

 But if there is an adjournment and on the adjourned date either of 

the parties or both the parties and in the context of this particular case 

the defendant does not appear again Court will be empowered to pass 

necessary order under Order IX of the Code of Civil Procedure and the 

suit may be taken up for ex parte hearing and disposed of. But again an 

order of adjournment under Order XVII of the Code of Civil Procedure, if 

passed, the suit or the proceeding shall be fixed for hearing and 

absence of defendant on that adjourn day may lead the Court to 

dispose of the suit ex parte i.e. without written statement.  

 If the defendant appears and shows good cause for his non-

attendance on previous occasion, Court may allow him to be heard in 

answer to the suit upon certain conditions like payment of cost etc. 

Though in certain cases, he may not be allowed to answer the suit, if 

good cause is not shown or time to file written statement cannot be 
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extended, in such a situation also the defendant cannot be stopped 

from participating in the proceeding.  

53. To find out the answer further we can also rely upon the judgement 

of Hon’ble Supreme Court in SANGRAM SINGH VS. ELECTION 

TRIBUNAL KOTAH & AMP; ANR. reported in AIR 1955 SC 425, 

wherein it held :- 

“25. Now to analyse R. 6 and examine its bearing on the first 

hearing. When the plaintiff appears and the defendant does not 

appear when the suit is called on for hearing, if it is proved that 

the summons was duly served 

"(a)..........................................the Court may proceed 'ex-parte' " 

The whole question is, what do these words mean? Judicial 

opinion is sharply divided about this. On the one side is the view 

propounded by Wallace, J, in 'AIR 1925 Mad 1274 (H), that 'ex 

parte' merely means in the absence of the other party, and on 

the other side is the view of O'Sullivan J., in 'AIR 1945 Sind 98 

at p. 102 (D), that it means that the Court is at liberty to proceed 

without the defendant till the termination of the proceedings 

unless the defendant shows good cause for his non-appearance. 

The remaining decisions, and there are many of them, take one 

or the other of those two views. 

28. Then comes R. 7 which provides that if at ‘an adjourned’ 

hearing the defendant appears and shows good cause for his 

"previous non-appearance", he can be heard in answer to the 

suit "as if he had appeared on the day fixed for his appearance". 

This cannot be read to mean, as it has been by some learned 

Judges, that he cannot be allowed to appear at all if he does not 

show good cause. All it means is that he cannot be relegated to 

the position he would have occupied if he had appeared. 
 

29. We turn next to the adjourned hearing That is dealt with in 

O. 17, R. 1(1) empowers the Court to adjourn the bearing and 

whenever it does so it must fix a day "for the further hearing of 
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the suit, except that once the hearing of the evidence has begun 

it must go on from day to day till all the witnesses in attendance 

have been examined unless the Court considers, for reasons to 

be recorded in writing, that a further adjournment is necessary. 

Then follows R. 2- 
 

"Where, on any day to which the hearing of the suit is 

adjourned, the parties or any of them fail to appear, the Court 

may proceed to dispose of the suit in one of the modes directed 

in that behalf by O. 9 or make such other order as it thinks-fit"  

30. Now R. 2 only applies when one or both of the parties do not 

appear on the day fixed' for the adjourned hearing' In that event, 

the Court is thrown back to O. 9 with the additional power to 

make "such order as it thinks fit". When it goes back to O. 9 it 

finds that it is again empowered to proceed 'ex parte' on the 

adjourned hearing in the same way as it did, or could have 

done, if one or other of the parties had not appeared at the first 

hearing, that is to say, the right to proceed 'ex parte is a right 

which accrues from day to day because at each adjourned 

hearing the Court is thrown back to 0.9, R. 6. (Emphasis is by 

this Court)  
 

It is not a mortgaging of the future but only applies to the 

particular hearing at which a party was afforded the chance to 

appear and did not avail himself of it. Therefore, if a party does 

appear on "the day to which the hearing of the suit is 

adjourned", he cannot be stopped from participating in the 

proceedings simply because he did not appear on the first or 

some other hearing.(Emphasis by this Court)  
 

31.But though he has the right to appear at an adjourned 

hearing, he has no right to set back the hands of the clock Order 

9, R. 7 makes that clear. Therefore, unless he can show good 

cause, he must accept all that has gone before and be content to 

proceed from the stage at which he comes in…..”   
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54. Mr. Ghosh, learned Counsel, though submits and quite correctly that 

the suit was transferred following the statutory provision as laid down 

under Chapter V of the Commercial Courts Act, 2015, his contention 

that the learned Commercial Court had no obligation to issue notice 

upon the defendant, in my humble opinion perhaps is not the correct 

approach to the issue. 

55. It is made clear in the act Order XIII Rule 1, Order VII Rule 14 and 

Order VIII Rule 1A of the Code of Civil Procedure shall not apply in 

Commercial Courts. Therefore, provisions of the Code of Civil Procedure 

other than those as stated above are applicable in the proceeding of 

commercial suit.  

56. The Code of Civil Procedure with its amendment for the purpose of 

commercial dispute of a specified value when is applicable in 

commercial suits then there is reason to hold that transfer of suit takes 

place in the light of the Order VII Rule 10 of the Code of Civil Procedure. 

57. In OIL AND NATURAL GAS CORPORATION LIMITED VS. MODERN 

CONSTRUCTION COMPANY reported in (2014) 1 SCC 648 Hon’ble 

Apex Court held :- 

“17. Thus, in view of the above, the law on the issue can be 

summarised to the effect that if the court where the suit is 

instituted, is of the view that it has no jurisdiction, the plaint is 

to be returned in view of the provisions of Order VII Rule 10 CPC 

and the plaintiff can present it before the court having competent 

jurisdiction. In such a factual matrix, the plaintiff is entitled to 

exclude the period during which he prosecuted the case before 

the court having no jurisdiction in view of the provisions 

of Section 14 of the Limitation Act, and may also seek 

adjustment of court fee paid in that court. However, after 
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presentation before the court of competent jurisdiction, the plaint 

is to be considered as a fresh plaint and the trial is to be 

conducted de novo even if it stood concluded before the court 

having no competence to try the same.” 
 

58. Taking lumen from the aforesaid decision of Hon’ble Apex Court it 

can be said that a suit when transferred under Section 15 of the 

Commercial Courts Act, 2015 it is to be considered not as continuance 

of the old suit which is to be tried in Commercial Court. Rather it has to 

be treated as fresh suit in view of the ratio laid down in O.N.G.C. 

(supra). 

59. Provision of Sub-Section 3 and 4 of Section 15 of the Commercial 

Courts Act, 2015 say that :- 

       “15. Transfer of pending cases.— 

(1) xxxx 

(2) xxxx 

 (3) Where any suit or application, including an application 

under the Arbitration and Conciliation Act, 1996 (26 of 1996), 

relating to a commercial dispute of Specified Value shall 

stand transferred to the Commercial Division or Commercial 

Court under sub-section (1) or sub-section (2), the provisions 

of this Act shall apply to those procedures that were not 

complete at the time of transfer. 
 

  (4) The Commercial Division or Commercial Court, as the case 

may  be, may hold case management hearings in respect of such 

transferred suit or application in order to prescribe new timelines 

or issue such further directions as may be necessary for a 

speedy and efficacious disposal of such suit or application in 

accordance with Order 15A of the Code of Civil Procedure.” 
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60. The proviso to Sub-Section 4 of Section 15 envisages that Court in 

case of transfer of suit to prescribe a new timeline within which the 

written statement shall be filed. 

 A commercial suit is to be disposed of within 6 months from the date 

of First case management hearing. In a case management hearing, if it 

is found that parties are at issue Court is to frame issue, if required 

after holding hearing under Order X Rule 2 of the Code of Civil 

Procedure. Schedule is to be prepared after considering the list of 

witness to be examined, date of submission of affidavit of evidence, 

recording of evidence, date of argument etc.  

61. Here in this case learned Judge, Commercial Court did not take 

recourse to proviso to Sub-Section 4 of Section 15 of the Commercial 

Courts Act and also did not assign any reason for not adhering to such 

provision. 

 Though Sub-Section 4 of Section 15 of the Act envisages that Court 

may hold case management hearing. So according to Mr. Ghosh, 

learned Counsel it is not mandatory. Keeping in mind the fact that 

essence of law lies in the spirit and not in letter but letters express the 

intention of the legislature, it is necessary to appreciate the legal import 

of the word ‘may’ as used in Sub-Section 4 of Section 15 of the 

Commercial Courts Act to get the real intention of the legislature.  

62. If the provision of Section 15 of the Commercial Court Act 2015, 

particularly Sub-Section 3 and 4, are read, keeping in mind the 

laudable object behind the enactment, the statutory provisions do 

speak the mandate, leaving no room to exercise discretion. The word 
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‘may’ is essentially to be read as ‘shall’ otherwise the object of 

Commercial Courts Act, 2015 would be defeated.   

63. In this regard we can use with profit the judgement of Hon’ble 

Supreme Court in THE STATE PUNJAB & ANR. VS. SHAMLAL 

MURARILAL & ANR. reported in (1976)1 SCC 719, wherein Hon’ble 

Justice Krishna Iyer speaking for the bench held:- 

“It is true that, in form, the rule strikes a mandatory note and, in 

design, is intended to facilitate a plurality of judges hearing the 

appeal, each equipped with a set of relevant papers. May be, 

there is force in the view taken by the Full Bench that certain 

basic records must be before the Court along with the appeal if 

the Court is to function satisfactorily in the exercise of its 

appellate power. In this sense, the needs of the rule transcend 

the directory level and may, perhaps, be considered a 

mandatory need. The use of ‘shall’ –a word of slippery 

semantics-in a rule is not decisive and the context of the statute 

the purpose of the prescription, the public injury in the event of 

neglect of the rule and the conspectus of the circumstances 

bearing on the importance of the condition, have all to be 

considered before condemning a violation as fatal.” 
 

64. Upon careful consideration of the statutory provision as laid down 

under Sub-Section 3 and 4 of Section 15 of the Commercial Courts Act, 

2015 this Court is of the opinion that the learned Commercial Court 

was under statutory obligation to take steps in consonance with the 

mandate laid down in the statute of Commercial Courts Act, 2015 and 

to hold case management hearing in respect of such transferred suit in 

order to prescribe new timelines and for that should have issued such 

further direction as could be necessary for efficacious disposal of such 

suit in accordance with Order XV-A of the Code of Civil Procedure.  
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65. There is no reason to differ with the view of the Hon’ble Apex Court 

as expressed in APSPDCL (supra). But in this case the defendant 

appeared and filed petition under Order VII Rule 11 of the Code of Civil 

Procedure, before the suit was reserved for judgement. The defendant 

cannot be left at lurch, without remedy, only because learned Trial 

Court after conclusion of argument ex parte, reserved the suit for 

judgement, ignoring the presence of the defendant before it. In that 

event it would be a travesty of justice because of utter violation of 

principle of natural justice and denial of fair play. 

66. Surprisingly learned Trial Court has not disposed of the suit till date 

though there is no order of stay of the proceeding before the learned 

Trial Court. This is another glaring example of violation of the statutory 

provision of law. Learned Commercial Court has failed to pronounce 

judgement within the prescribed period of 90 days.  

67. The defendant though was not allowed to set the clock back, but he 

had every right to challenge the proceeding which he had done by filing 

petition under Order VII Rule 11 of the Code of Civil Procedure. While 

taking the said petition on record on 11th August, 2021, without 

returning the issue raised, learned Trial Court could not have reserved 

the suit for judgement. 

68. In my humble opinion learned Trial Court committed jurisdictional 

error by denying the defendant the opportunity to join the proceeding 

as required under Rule 7 of Order IX of the Code of Civil Procedure and 

by not adhering to the provisions of Section 15(3)(4) of the Commercial 

Courts Act 2015, in its letter and spirit. It reminds the Court the 

observation made by the Privy Council in the case of NAZIR AHMED 
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VS. THE KING-EMPEROR reported in AIR 1936 PC 253 wherein it is 

held :-  

“The rule which applies is a different and not less well 

recognized rule-namely, that where a power is given to do a 

certain thing in a certain way the thing must be done in that 

way or not at all. Other methods of performance are necessarily 

forbidden.” 
 

69. In MUNICIPAL COMMITTEE, HOSHIARPUR VS. PUNJAB STATE 

ELECTRICITY BOARD & ORS. reported (2010) 13 SCC 216 Hon’ble 

Supreme Court held :-  

“31. The principles of natural justice cannot be applied in a vacuum 

without reference to the relevant facts and circumstances of the case. 

Thus, they cannot be put in a straitjacket formula. 

 "13. … Natural justice is not an unruly horse, no lurking 

landmine, nor a judicial cure-all. If fairness is shown by the 

decision-maker to the man proceeded against, the form, features 

and the fundamentals of such essential procedural propriety 

being conditioned by the facts and circumstances of each 

situation, no breach of natural justice can be complained of." 

36. In view of the above, in case there is a non-compliance of a 

statutory requirement of law or the principles of natural justice have 

been violated under some circumstances, non-compliance of the 

aforesaid may itself be prejudicial to a party and in such 

an eventuality, it is not required that a party has to satisfy the court 

that his cause has been prejudiced for non-compliance of the 

statutory requirement or principles of natural justice.” 

 

70. The object of Article 227 of the Constitution of India is to keep the 

Courts within bounds of their authority and contrary to submission of 

Mr. Ghosh, learned Counsel, to impose self-restraint in exercising the 
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exercise of power under Article 227 of the Constitution of India, I am of 

the view that this is a fit case to invoke the power of superintendence as 

conferred under Article 227 of the Constitution of India, to set aside the 

orders impugned, which I accordingly do. 

71. The Revisional applications are thus allowed on contest but without 

cost. The orders impugned being order no. 26 dated 7th January, 2022 

and 27 dated 14th March, 2022, passed by learned Commercial Court at 

Rajarhat are set aside. 

72. Let a copy of this judgement be sent down to the learned trial court 

forthwith for information and necessary action strictly according to law 

in the light of the observation made hereinabove. Learned Trial Court is 

directed to comply with the provisions of Section 15 of the Commercial 

Courts Act, 2015, in its letter and spirit. Learned Trial Court is further 

directed to allow the defendant to join the trial and to dispose off the 

application under Order VII Rule 11 of Civil Procedure Code on merit. 

73. Urgent photostat certified copy of this judgement, if applied therefor, 

should be made available to the parties upon compliance of requisite 

formalities. 

 (SIDDHARTHA ROY CHOWDHURY, J.) 


